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PURCHASE BY CORPORATIONS OF THEIR 
OWN STOCK AND STATUS OF PUR- 
CHASERS TO THEIR CREDITORS. 





A very late case, decided by the Supreme 
Court of Wisconsin, is based on the rule 
established in that jurisdiction “by a long 
line of decisions that in the absence of a 
plain statutory prohibition to the contrary 
* * * * a corporation may, in general, 
so long as it acts in good faith by author- 
ization of its governing body, lawfully pur- 
chase its own stock, either as to stockhold- 
ers or present or future creditors, and with- 
out such authorization its officers, may, 
acting in good faith, do so as regards con- 
senting stockholders or such creditors.” 
Atlanta, etc., Ass'n v. Smith, 123 N. W. 
106. 


The rule thus stated carries the strongly 
implied fact, that such a transaction does 
not come within the ordinary powers of an 
officer of a corporation, because presum- 
ably this is a matter not within the general 
conduct of corporate business. The pur- 
chase by officers would rest for validity 
not in power so much as on estoppel. 


The court then conceding “that the com- 
mon law rule in England and the judicial 
rule in a number of states is” contrary to 
the Wisconsin rule, asserts that the latter 
“has the support of many state and federal 
courts,” and various cases are cited. 


‘What strikes us just here is to ask why 
there is spoken of “the common law of 
England and the judicial rule in a number 
of states?” If a number of states follow the 
common law of England, and others do not 
it would seem more natural to say that the 
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latter were following a “judicial rule” and 
the former were administering and apply- 
ing the common law—as much the law of 
a state when not superseded by statute, if 
suitable to its conditions, as is a statute. 
We find it stated in sec. 309 of Cook on 
Corporations (6th Ed.), that: “In England 
a long line of decisions has established the 
rule that at common law, a corporation can- 
not purchase shares of its own capital stock. 
This rule is clear and decisive in that 
country and is closely adhered to.” The 
citations given, and they are numerous, do 
not extend back over sixty years and, there- 
fore, are not of so much weight as author- 
ity with us, as if they antedated the revolu- 
tion.. But it does seem, that, if the ques- 
tion of suitability to conditions is eliminat- 
ed, and statutes or constitutions do not af- 
fect the inquiry, the American courts, just 
as English courts, should consult and be 
controlled by whatever the common law 
prescribes in this regard, if anything. 


The Wisconsin court speaks, as if a gen- 
eral principle of law had been established, 
but looking at the cases it cites on that line, 
this would not appear to be true. Thus in 
Shoemaker v. Lumber Co., 97 Wis. 294, 
the decision turned upon the statute; the 
objectors were not present creditors and 
there was unanimous consent by  stock- 
The later cases of Calteaux v. 
Mueller, to2 Wis. 525; Marvin v. Ander- 
son, 111 Wis. 387; Pabst v. Goodrich, 133 


holders. 


Wis. 43, and Gilchrist v. Highfield, 123 N. 


W. 102, merely followed the Shoemaker 
case. 

In Burnes v. Burnes, 137 Fed. 781, the 
Eighth Circuit Court of Appeals, speaking 
through Sanborn, C. J., said: “In the ab- 
sence of constitutional or statutory prohibi- 
tion, corporations have the inherent power 
to buy, to sell and retire their own stock,” 
and to this he cites a number of cases, 
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among others that of Commissioners v. 
Thayer, 94 U. S. 631. 
states the same principle and cites as author- 
ity, City Bank v. Bruce, 17 N. Y. 507. Judge 
Selden, speaking of stock surrendered to a 
corporation for indebtedness to it, said: 


This case merely 


“I am not aware of any common law prin-. 


ciple which forbids it, nor is it shown to 
have been in contravention of any provision 
of the charter of the company, or any other 
of the statutes of Ohio. In the case of 
Taylor v. Exporting Co., 6 Ohio, 83, it was 
held that a bank might receive its own 
stock in payment of a debt, and might hold 
it as its other corporate property.” The 
New York case was decided in 1858, and, 
filtered through discussion in a federal Su- 
preme Court opinion, has come to have ex- 
pression as above by Judge Sanborn. 


We see that the New York case goes 
upon the theory that the common law did 
not forbid such a purchase and courts have 
come to ignore that thought in their an- 
nouncements. 


But all the courts which admit this pow- 
er in a corporation seem not to place the 
seller of his stock in a corporation in a 
very satisfactory position and good busi- 
ness principles would make it appear to his 
_ advantage to deal with any other buyer. 
This seems so patently true, that a pre- 
sumption of fraud would nearly, if not 
quite, inhere in any individual transaction 
not coming within a class of sales, or where 
there were no surrounding circumstances 
taking the transaction out of the ordinary 
course of dealing between individuals. 


Thus, if the corporation happens to be in- 
solvent, the seller may be compelled to re- 
store the consideration. Buck v. Ross, 68 
Conn. 129. If corporate creditors are in- 
jured, the transaction may be avoided. 
Clapp v. Anderson, 104 Ill. 26. It does 
not matter whether the transaction ‘was in 





No. 2 
good faith on both sides or not, nor 
whether the corporation was apparently 


solvent or not. If it is insolvent in fact 
the seller is liable to creditors. Fitzpatrick 
v. McGregor (Ga.), 65 S. E. 859. 


The case we start out with announces, 
that the trust fund doctrine, that assets of 
a corporation are such for creditors, is not 
recognized in Wisconsin as to a going cor- 
poration, and, yet, that court distinguishes 
a purchase of stock by a corporation, so as 
to take it out of the general rule, that “a 
transfer of property in fraud of future 
creditors” is to be avoided “only in case of 
actual intent to defraud them,” which is 
the rule recognized in Wisconsin. It is 
said such a rule is too restrictive in appli- 
cation to such a transaction, because “the 
duty of a stockholder not to deplete for his 
advantage corporate assets below the sub- 
scribed capital and become a party to a 
continuance of solvent appearance supplies 
the need of actual intent to defraud, where 
the natural and probable effect is to preju- 
dice persons subsequently dealing with the 
corporation as solvent, condemning the 
transaction for want of that good faith 
necessary to sustain a purchase by a cor- 
poration of its own stock, while at the 
same time, so far as necessary to fully pro- 
tect the rights of creditors, the doctrine of 
estoppel applies to prevent the stockholder 
from claiming, to effect, that his relations 
as such holder were terminated by such 
transaction.” 

This seems worked out somewhat la- 
boriously, but, in its final analysis, it shows, 
that, generally, it is not proper, that a cor- 
poration should reduce its capital stock’ by 
purchasing its own shares. There is no ab- 
solute finality to the transaction. It is sub- 
ject to inquiry, even though there is no 
actual intent to defraud future creditors, 
and, a fortiori, it should be as to existing 
creditors. 

With such possible consequences it might 
be presumed, very justifiably, that fraud ex- 
ists where a corporation buys its own stock 
and the burden of establishing the contrary 
ought to be cast on the seller. 
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NOTES OF IMPORTANT DECISIONS. 





PENSION MONEY—EXEMPTION FROM 
GARNISHMENT UNDER FEDERAL STAT- 
UTE.—The case In re Fergusson’s Estate, 123 
N. W. 123, decided by Supreme Court of Wis- 
consin, shows a very interesting collation of 
decisions, and their discussion regarding the 
limit of the exemption granted by federal stat- 
ute to pension money. In that state, in Iowa, 
in Kentucky and Vermont, there has been 
oscillation from one side to the other for a 
considerable period of time, all antedating con- 
struction of such statute in McIntosh v. Aubrey, 
185 U. S. 522. 


The statute provides that: “No sum of money 
due or to become due to any pensioner shall 
be liable to attachment, levy or seizure by or 
under any legal or equitable process whatever, 
whether the same remain with the pension 
office, or any officer or agent, or in course of 
transmission to the pensioner entitled thereto, 
but shall inure wholly to the benefit of such 
pensioner.” 


The McIntosh decision says very tersely: 
“The section of itself seems to present no dif- 
ficulty. * * * We think the purpose of con- 
gress is clearly expressed. It is not that pen- 
sion money shall be exempt from attachment 
in all of its situations and transmutations. It is 
only to be exempt in one Situation, to-wit: 
When due or to become due. From that situa- 
tion the pension money (having been paid~>to 
the pensioner and converted into other prop- 
erty) had departed.” 


The state courts had varied in decision both 
as to moneys subject to identification and as to 
proceeds of its investment—some holding that 
exemption extended no further than to identifi- 
cation in specie, and others that congressional 
intent extended to its proceeds. 


Now, however, that the federal supreme court 
has settled all controversy, it may be thought 
its construction of that statute is as narrow as 
narrow can be. It seems to present this situa- 
tion: If the pensioner collects and deposits his 
money in bank, it can be seized by attachment, 
while if he lets it remain, however indefinitely, 
with the government it cannot be, and the mon- 
ey is to “inure wholly to the benefit of such 
pensioner.” In other words, before it begins 
to “inure” etc., it is safe, and when it inures, 
by being collected, it becomes endangered. 
That money looks something like the viands of 
a Barmecide feast or dead sea apples to-the 
taste, so far as what the statute attempts to do 
is concerned. 

We do not know whether the supreme court 
was affected by a sort of obscuration from 
consideration of the principle in the liquor 





cases, where the commodity becomes subject 
to state laws when it has been effectually de- 
livered to the consignee, but it seems to us 
there is reason for a distinction. Liquor may 
be made a sort of outlaw under police power, 
but we cannot conceive that so may pension 
money. : 





RECEIVER—EQUITABLE EXECUTION BY 
APPOINTMENT OF A RECEIVER.—Receiver- 
ship beimg a remedy originating in chancery, 
the question has arisen in England whether 
statutory recognition, even where couched in 
the broadest possible terms, enlarges the 
operation of the remedy. The decision in the 
recent English case of Edwards v. Picard, L. R. 
(1909) 2 K. B. 903, answers this question in 
the negative. Moulton, L. J., however, dis- 
sented, basing his dissent on the stautory au- 
thorization to appoint a receiver whenever it 
shall appear “just or convenient.” 

In this case the question was whether a re- 
ceiver of profits of patents would be appointed 
by way of equitable execution. Now under 
the practice of the old court of chancery an 
appointment by way of equitable execution was 
only made where legal execution would have 
been possible but for some impediment which 
rendered it fruitless; and this was shown by 
the fact that the plaintiff, before he applied 
for a receiver, had to sue out an elegit. If 
there were legal impediments to enforcing the 
elegit, then the receiver would be appointed, but 
it was essential that the property should be 
such as, but for the legal impediments, would 
have been the proper subject of legal execu- 
tion. Since the Judicature Acts the procedure 
for obtaining the appointment of a receiver has 
been simplified, but it has been held that the 
jurisdiction to make the appointment has not 
been enlarged, and that it will only be made 
in cases where a receiver by way of equitable 
execution would have been appointed before 
the ‘Judicature Acts. Holmes v. Millage (1893), 
1 Q. B. 551. 

In commenting on this decision, the Solic- 
itor’s Journal (London) remarks: 

This construction excludes the appointment 


‘in the case of a patient, at any rate if—as in 


the present case—it is not actually producing 
revenue. At first sight, this seems to be in 
conflict with the words of section 25 (8), which 
enable a receiver to be appointed “in all cases 
in which it shall appear to the court to be 
just or convenient;” and undoubtedly the Court 
of Appeal in Holmes v. Millage placed a re- 
striction on the natural meaning of the words. 
“Just or convenient” are as wide as possible; 
there is no reference to the previous practice 
of the Court of Chancery; and as Moulton, 








. CENTRAL LAW JOURNAL. No. 2 





x 





L. J., dissenting, pointed out in the present 
case, it would have been unnecessary to use 
them if the intention was only to preserve the 
previous jurisdiction. His protest is of no im- 
mediate effect, and the policy of Holmes v. 
Millage has been affirmed by the majority of 
the court in Edwards v. Picard. But a protest, 
though not immediately effectual, may serve 
a useful end when the courts decline wide pow- 
ers for the furtherance of justice conferred on 
them by the legislature.” 





JURORS—LIMITING OR ENHANCING 
RIGHT OF PEREMPTORY CHALLENGE.— 
The Supreme Judicial Court of Massachusetts 
recognizes in the case of Searle v. Roman 
Catholic Bishop of Springfield, 89 N. E. 809, 
the general principle, that no litigant has the 
right to a particular juror. But it regards the 
right of peremptory challenge as a substan- 
tial right and considers that equality in the 
exercise thereof should be conserved by trial 
courts as strictly as may be practicable. 

In the above case the defendant held the 
property involved in a suit in trust for the 
Roman Catholic Church, and the trial court ex- 
cluded from the panel all members of that 
creed, irrespective of the fact whether they 
belonged to the particular parish for whose 
benefit the property was used or not. 

It was said that mere belief was not dis- 
qualification, and then it was considered by 
the court that exclusion therefor was material 
error. 

The court thus discusses the value of the 
right of peremptory challenge: 

“In general it may be assumed that all duly 
qualified jurors, against whom there cannot 
be a successful challenge for cause, will con- 
sider and try a case properly. But a man 
may have affiliations-and friendships, or prej- 
udices and habits of thought, which would 
be likely to lead him to look more favorably 
for the plaintiff, or less favorably for him, 
upon a case of a particular class, or upon 
one brought by a particular person or a mem- 
ber of a particular class of persons, than 
would the average juror, even though his pe- 
culiarities are not sufficiently pronounced to 
disqualify him for service. It is in reference 
to these peculiarities that the parties are 
given a limited number of peremptory chal- 
lenges. While they have no direct right of 
selection, this right of peremptory challenge 
gives to each party a restricted opportunity 
for choice among j;qualifiad persons. Any- 
thing which renders this statutory right of 
peremptory challenge materially less  valu- 
able is an injury to a party, within the mean- 
ing of the statute.” 

It was said: “The order of the judge rejecting 





these men, at the request of the plaintiff, gave 
him at the outset an additional power of choice, 
and made his right of peremptory challenge 
relatively more valuable, while the defendant’s 
similar right was made relatively less val- 
uable. We are of opinion that this was an in- 
jury to the defendant which entitles him to a 
new trial.” 

This distinction between an order regarding 
a class and with respect to an individual juror 
would appear to be a scund one. 





ATTORNEY AND CLIENT—CRITICISM 
OF COURTS AS BAR TO REINSTATEMENT 
FOR WANT OF GOOD MORAL CHARACTER. 
—This journal annotated the case In re Egan 
at page 31 in 68 Cent. L. J. In that case, by 
decision rendered by North Dakota Supreme 
Court on October 8, 1908, Egan’s name was 
stricken from the rolls and his license was can- 
celled. Mr. Egan’s irrepressibility has since 
that time been somewhat more in evidence than 
ever before, and, while editing a newspaper in 
his Elba of newspaperdom, his onslaughts on 
the court were models of philippic literature, in 
which charges of political subserviency, corrup- 
tion and ignorance danced in all the mazes of 
diatribe. He said his disbarment was a fore- 
gone conclusion, and that he was not repentant 
or conscious of any wrong-doing, and yet he 
applied to the same court for reinstatement. 
In re Egan, 123 N. W. 478. 

The application for reinstatement, therefore, 
could have hoped for success only upon two 
theories: that the court in its previous judg- 
ment was corrupt and now were given a locus 
poenitentrae, or there was error of law which 
the court, on being better advised, would wish 
to correct, unless the disciplinary course en- 
tered upon met with defiance that was incon- 
sistent with good moral character. 

The court refused reinstatement, holding that 
this course showed the applicant was lacking 
in good moral character. -This finding was bot- 
tomed also on a finding that these publications 
were maliciously made. That being so, any 
protestation on the part of the applicant that 
he believed his conduct was correct, was neces- 
sarily disbelieved, and we think it would be a 
strange thing for a court not to hold that the 
applicant, in attempting to bolster up malice 
or give it appearance of sincerity, by falsehood. 
was a moral derelict. 

But it is also our view that for an attorney, 
who has been personally decided against by 
a court, to iterate and reiterate in publication, 
that the court is corrupt is worse than if he 
charged the same thing as to a judgment 
against his client. He takes an oath to demean 
himself as an attorney before and respecting 
courts, and, if he charges corruption day in and 
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day out, and institutes no proceedings directly 
against judges so charged, he is also a moral 
derelict, though a citizen not a lawyer might 
possibly not be so considered. Mr. Egan is de- 
scribed as a man of very superior ability, and, if 
he can abuse judges right and left and do noth- 
ing more, he should not be allowed to appear 
in courts as an attorney. When an attorney 
cannot be trusted by the courts in a profes- 
sional way, he is not only a hindrance to the 
administration of law, but a peculiar expense to 
the public. 


The publications in the Egan case were very _ 


different from that which was the basis of con- 
tempt and disbarment proceedings, as shown 
by the very recent case of Pickle v. State, of 
which advance publication of the opinion by 
Tennessee Court of Civil Appeals has been sent 
to us. The proceeding in the Tennessee Cir- 
cuit Court seems as tyrannical an exhibition on 
the part of the judge as we remember ever 
to have seen, and his action, by every fair 
implication of language, was so considered by 
the court which reviewed the judgment of dis- 
barment. The latter court said: “We are un- 
able to see, after a most careful study of tnis 
ease, and after a painstaking analysis of the 
article in question, that the defendant G. W. 
Pickle was, in writing and procuring the publi- 
cation of this article, guilty of any act of im- 
propriety or unprofessional] conduct, inconsist- 
ent with the character and faithful discharge of 
his duties to his profession.” 

The judge who instituted the proceedings 
had exercised a sort of jurisdiction, which Mr. 
Pickle said many lawyers believed to be “usur- 
pation,” and his judgments were of questionable 
validity. A bill was pending to correct the sup- 
posed evil; the judge was active, as he admit- 
ted, in opposing it, and the respondent ex- 
pressed the opinion that his influence as judge 
put some attorneys in duress, and otherwise 
they would be in favor of the bill passing. He 
published the article in reply to an editorial 
that the whole thing was a mere wrangle be- 
tween attorneys, and argued that the bill was 
of great public interest. His position as to the 
judge being without jurisdiction was expressly 
so held by the Supreme Court. 

What judge instituting such a proceeding 
would feel comfortable after this sort of lan- 
guage in a reviewing court about him: “For 
reasons We can well understand, the circuit 
judge placed a strained and unwarranted con- 
struction upon this article?” Or this: “Can it 
be said that he (Pickel) was guilty of any 
impropriety in stating that Judge Sneed was 
taking a part in this controversy,” when he 
admitted that he was? Judge Sneed seemed to 
believe in the doctrine of lese majeste, but the 
upper court did not. 





HUSBAND’S RIGHT OF CURTESY 
UNDER THE MARRIED WOMEN’S 
ACTS—THE HAGELUKEN CASE. 


Some discussion having arisen in Mis- 
souri and in Other states as to the force and 
effect of the decision in the case of Farm- 
ers’ Exchange Bank v. Hageluken,’ above 
referred to, it has been deemed not unim- 
portant to present what are thought to be 
the salient and controlling points which that 
decision contains. 


In that case Mrs. Hageluken in the year 
1891 acquired the land in question, it being 
conveyed to her by deed in ordinary form. 
She was a married woman and afterwards 
in her own name she executed a deed of 
trust on this land to secure certain promis- 
sory notes for money she had borrowed. 
Default being made in payment suit was 
brought against the woman and her hus- 
band to foreclose the deed of trust. She 
resisted this proceeding on the ground that 
inasmuch as her husband did not join in 
executing the conveyance, she was incom- 
petent to convey any title by such deed. The 
circuit court, however, took the opposite 
view and decreed foreclosure, and from 
this decree she appealed and the decree was 
affirmed by the Supreme Court. Such af- 
firmance necessarily decided that a deed 
made at the time mentioned by a married 
woman of lands of which she was seized in 
the ordinary way, passed the legal title to 
the same and joinder therein of the hus- 
band was unnecessary. 


In that case, a number of statutes of the. 
State of Missouri and of other states passed 
under review, as well as decisions of the 
Supreme Court of Missouri and. of other 
states. Among such statutes was Section 
3296, R. S. (Mo.) 1879, as follows: 


“(All real estate) and any personal prop- 
erty including rights in action, belonging 
to any woman at her marriage, or which 
may have come to her during coverture, by 
gift, bequest or inheritance, or by purchase 


. 


(1) 165 Mo. 448. 
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with her separate money or means, or be 
due as the wages of her separate iabor, or 
has grown out of any violation of her per- 
sonal rights, shall, together with all income 
increase and profits thereof, be and remain 
her separate property and under her sole 
control, and shall not be liable to be taken 
by any process of law for the debts of her 
husband. This section shall not affect the 
title of any husband to any personal prop- 
erty reduced to his possession with the ex- 
press assent of his wife; provided, that said 
personal property shall not be deemed to 
have been reduced to possession by the hus- 
band by his use, occupancy, care cr pro- 
tection thereof, but the same shall remain 
her separate property unless by the terms 
of said assent, in writing, full authority 
shall have been given by the wife to the 
husband to sell, encumber or otherwise dis- 
pose of the same for his own use and bene- 
fit.” That section has now become Section 
4340 R. S. (Mo.) 1899. 


In Blair vy. R. R.? it was ruled under this 
section, that the words “her separate prop- 
erty and under her sole control,” made her, 
so far as concerned the personal property 
and rights in action in that section men- 
tioned, a feme sole, since it clothes her 
with the jus disponendi of that property, 
making her sui juris with regard thereto; 
and this being so, the release by the wife of 
personal injuries, executed by her aione was 
valid, and juncture of husband unnecessary. 
This ruling has frequently met with ap- 
proval.® 


In the case last cited the question arose 
as to whom the proceeds of a certain tract 
of land belonged, to the wife or to the 
husband. And thereupon it was ruled: 
“The effect of the first deed was.to give the 
wife a title under the married woman’s act. 
The sale of that tract did not give the hus- 
band any right to the proceeds of such sale 
or any interest therein. He had no jus 
mariti in those proceeds by reason of the 


(2) 89 Mo. 383. 


(3) Brown v. Bowen, 90 Mo. 184; Broughton 
v. Brand, 94 Mo. 169; Gilliland v. Gilliland, 96 


Mo. 622. 





operation of that act. Whenever that act 
operates the rights of the husband at com- 
mon law in the property of his wife, except 
to the limited extent preserved by sections 
3295 and 3296, Revised Statutes, 1879, 
forthwith perish.” 


Subsequent to the ruling in Blair’s case, 
several additions were made to Section 3206. 
Thus, in 1883, (Laws, 1883, p. 113) these 
words are added at the bottom of that sec- 


-tion: “And any such married woman may, 


in her own name and without joining her 
husband as a party plaintiff, institute and 
maintain any action, in any of the courts of 
this state having jurisdiction, for the recov- 
ery of any such personal property, including 
rights in action, as aforesaid, with the same 
force and effect as if such married woman 
was a feme sole; provided, any judgment 
for costs in any such proceedings rendered 
against any such married woman may be 
satisfied out of any separate property of 
such married woman, subject to execution.” 
And in 1889 at the revising session, these 
words which appear in brackets, supra, were 
added at the beginning of section 3296, “all 
real estate and.” At the same legislature 
not only did the legislature make the addi- 
tion just noted, that of including real estate 
among the property placed under a married 
woman’s sole control and made her separate 
property, but it made further advancement 
in the same liberal direction by enacting an 
entirely new section 6864, now Section 
4335, which reads; “A married woman shall 
be deemed a feme sole so far as to enable 
her to carry on and transact business on 
her own account to contract and be con- 
tracted with, to sue and be sued, and to en- 
force and have enforced against her prop- 
erty such judgments as may be rendered for 
and against her, and may sue and be sued 
at law or in equity, with or without her 
husband being joined as a party; provided, 
a married woman may invoke all exemption 
and homestead laws now in force for the 
protection of personal and real property 
owned by the head of a family, except in 
cases where the husband has claimed such 
exemption and homestead rights for the 
protection of his own property.” 
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Commenting on the above statutes as, well 
as on Blair’s case, it was observed in Hage- 
luken’s case: 


“If under Section 3296 (As it originally 
stood, the personal property) and rights in 
action became a married woman’s separate 
property and under her sole control; and if 
as to such property she became a feme sole 
and could execute alone a valid release for 
injuries done her, it is difficult to see whv 
larger and more comprehensive rights did 
not accrue to, and become hers, by reason 
of the broad provisions of section 6864, 
aforesaid. We hold that they did, and that 
under that section she had full power to 
contract with, and to deal with strangers, or 
indeed with anyone else to the full extent 
of the property rights mentioned in that 
section, and such contracts when made were 
followed by such results as attend the con- 
tracts of all others. To hold otherwise 
would be to ignore the plain and broad lan- 
guage of that section, as well as to ignore 
the evident progress made in our legisla- 
tion toward the ultimate emancipation of 
married women from the shackles by which 
she was fettered at common law, and by 
the final consummation of that purpose by 
the enactment of existing statutes.” 


And it might also have been observed at 
this poinf, that the legislature by adding 
the words “all real estate” to section 3296, 
after the ruling made in the Blair case, of 
which it is to be presumed they had the 
knowledge, then and thereby presumptively 
applied and intended to apply, that ruling 
to real property, as well as to personal 
property. to which latter alone before emen- 
dation, that section had theretofore applied, 
thereby making her as absolute an owner 
of her real estate as she had previously been 


pronounced absolute owner of her personal 


property. 

In Hageluken’s case, statutes of other 
states similar to sectious 4335 and 4340 
were cited and the rulings made thereon. 

Thus, in New York, the statute provided: 
“That a married woman may carry on any 
trade or business and perform any labor 
or services on her sole and separate ac- 


count, and that the earnings therefrom shall 





be her sole and separate property.” And 
upon this statute it was ruled that: “The 
power of a married woman to make con- 
tracts relating to her separate business is 
incident to the power to conduct it. It can 
not be supposed that the legislature, while 
conferring the power upon a married wom- 
an to enter into trade or business on her 
own account, intended that her common- 
law disability to bind herself by contract 
should continue as to contracts made in 
carrying on the business in which she was 
permitted to engage. The power to engage 
in business would be a barren and useless 
one disconnected with the right to conduct 
it in the way and by the means usually em- 
ployed.’’* 

In Illinois, the statute provided: “That 
such property shall be and remain during 
coverture, her sole and separate property, 
under her sole control, and be held, owned, 
possessed and enjoyed by her the same as 
though she were sole and unmarried,” Mc- 
Allister, J., remarking: “An estate so de- 
rived is no longer the mere creature of: 
equity, dependent upon its power alone for 
protection, and its principles for the right 
of enjoyment ; but, in all cases, when, by the 
nature of the gift, bequest, devise, convey- 
ance or deed of settlement, an absolute legal 
title would be vested in a feme sole, the 
same title would, under the statute, be vest- 
ed in a feme covert, and the property be 
held, possessed, and enjoyed by her the 
same as though she were sole and unmar- 
ried. When the estate is thus transformed 
from an equitable to a legal estate, all of the 
rights incident to it must be legal rights. So 
far as the statute goes, her disability and 
her husband’s marital rights are alike swept 
away.” 

Bishop takes the same position and holds 
the same theory as to such statutes, saying: 
“Under the unwritten law, a married wom- 
an might hold property in ways which were 
well defined. If legislation then added to 
this law a statute, simply providing another 
way in which she might hold property, the 
presumption was that since she was still a 


(4) Frecking vy. Rolland, 53 N. ¥. 422. 
(5) Cookson vy. Toale, 59 Ill. 515. 
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wife, the law-making power meant it should 
be in her hands wife’s property. As to it, in 

the same manner as to everything else, she 

would remain under the established re- 

straints of coverture. But if the statute 

went further and provided that the property 

should be hers in the same manner as 

though she were unmarried, this further 

provision would directly negative the pre- 

sumption, and make the woman a feme sole 
as respects this estate both at law and in 

equity. Consequently she could sell it, or 
enter into contracts regarding it, precisely 
the same as though she were still unmar- 
ried. The author can perceive no way in 
which it is possible for this conclusion to 
be avoided.” 

And it was further held in Hageluken’s 
case, that the statute was designed to con- 
fer on a married woman the legal estate 
in her land in as full and complete degree 
as if she were a feme sole, and that being 
the possessor of the legal title, a married 
woman’s deed must be as broad in its con- 
veying power as that legal title and her 
capacity to “contract and be contracted 
with,” and would consequently pass that le- 
gal title or it would pass nothing. Of 
course, if the deed to the wife passed to her 
under the statute a complete legal title as 
the sole owner of the property, and if un- 
der section 4335, she is in all her business 
transactions to be deemed a feme sole, then 
it inevitably follows, that when she, in such 
circumstances, conveys her land, “there is 
nothing left upon which the husband's ten- 
ancy by the curtesy can attach.” 

The views expressed in Hageluken’s case, 
as to the right of a married woman, to sell 
or convey her real property, held under the 
Married Woman’s Act of Missouri of 1889, 
as her own separate property, has quite re- 
cently been re-enforced and reaffirmed by 
the ruling made in Kirkpatrick v. Pease,° 


where specific performance was decreed . 


against a married woman who had ratified 
a contract made in her name. See also Rice 
Stix & Co. v. Sally,’ where it is held that 
a statute permitting a married woman “to 


(6) 101 S. W. 651. 





contract and be contracted with, sue and 
be sued,” leads to the complete emancipation 
of the wife from her matrimonial bond, so 
far as her property rights are concerned in 
law, as well as in equity. But it must be 

borne in mind that the ruling in Hagelu- 

ken’s case was based on facts which trans- 

pired after the married woman’s act of 

188g, went into operation. Had she taken 

title prior to the date that act went into 

force, and then her husband had become 

tenant by curtesy initiate by reason of 

seizin of the wife and issue born alive of 
the marriage, etc., his interest in her prop- 

erty would have ceased to be one in expec- 
tancy, but would have become a vested in- 

terest, which could not be done away with 
by legislation. But if she had taken title 
prior to the going into operation of the act 
of 1899, it would have been entirely compe- 
tent for the legislature prior to issue born 
alive of the marriage, to have modified, cut 
off and abolished, all interests or rights in 
expectancy of that nature. 

This is so abundantly established by pre- 
cedent as scarcely to need the citation of au- 
thorities.* And the same rule holds as to 
modification or abolition of dower.® 

This view is well illustrated in Leete v. 
Bank,’® where the marriage occurred in 
1871, and in 1876 and 1877 certain sums 
of money were paid over to the husband by 
the executor of the will of his wife’s fath- 
er’s estate, with which, her husband bought 
certain stock, which gave rise to certaiu 
litigation by the wife for such stock and 
which caused discussion of the force and 
effect of section 3296, enacted March 25th, 
1875, the language of which has already 
been quoted, and it was there held that sec- 
tion was only prospective, and did not op- 
erate on existing and vested rights, to-wit: 
The husband's right to reduce his wife's 
choses in action into possession, which vest- 
ed right could not be taken away by retro- 
spective legislation, for such would be un- 
constitutional, but clearly intimating that 


(8) Cooley’s Const. Lim. (7th Ed.) 513, et 
seq. and cas. cit. 

(9) 12 Cye. 1003 et. seq.; 14 Cyc., 884, 885 and 
cas. cit. 





(7) 176 Mo. 107. 


(10) 115 Mo. 184. 
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such prospective legislation would be entire- 
ly competent if operating only on mere ex- 
pectancies, which could be entirely abol- 
ished by the legislature. 

In McBreen v. McBreen" it was decided 
that where a husband and wife had made a 
written agreement upon a sufficient consid- 
eration to live apart and absolve each other 
from all obligations as husband and wife, 
and she released his estate from all claim 
for dower ; that this agreement rigidly car- 
ried on both sides would prevent the hus- 
band after her death from obtaining cur- 
tesy in her estate. In Treimel v. Klei- 
boldt’? it was ruled that where the wife is 
seized of an equitable separate estate, the 
limitation of such estate being to her sole 
and separate use, would not debar the hus- 
band of curtesy therein, and the reason 
given is that “Such limitation necessarily 
terminates on the death of the wife.” 

But at that time there was no married 
woman’s act in relation to real estate then 
in force such as we have now, and even 
had there been, it is not readily seen how 
the present act could possibly interfere with 
parties desirous of arranging titles in a par- 
ticular way. The only object of that act, it 
would seem, was simply to declare the legai 
consequences of making a deed to a mar- 
ried woman in common form. 

But it is difficult to see why the fact that 
a deed made to a married woman, giving 
her an equitable separate estate, in which 
her husband upon her death would be enti- 
tled to curtesy, should have any bearing 
or effect upon the proper construction to be 
given to a married woman's act, as to 
whether under that act a husband would 
be entitled to curtesy who should survive 
his wife, where the deed made to her falls 
within the terms of that enactment. As 
before stated, if that act creates in a mar- 
ried woman a sole and separate estate in 
law in her land, of which she is to remain 
in the sole control, etc., to be deemed a 
feme sole to contract and be contracted 
with, to sue and be sued, etc., in regard 
thereto, it is not easily understood how she 


(11) 154 Mo. 323. 
(12) 75 Mo. 258. 





could possibly have that sole control over 
that property, or that freedom of a feme 
sole to contract with regard to the same, if 
there perpetually hung over her land a 
contingent curtesy consummate, It seems 
quite plain that if this is what the statute 
means, that it has signally failed in giving 
to a married woman power to contract and 
to be contracted with respecting her real 
property. If she goes out to sell that prop- 
erty, or to raise money on it by mortgage, 
is it not at once apparent to any practical 
mind that she could neither sell nor mort- 
gage except at a ruinous sacrifice without 
her husband should join in releasing his 
curtesy? And if she has to do this in or- 
der to make a clear title, is not her situation 
relegated to where it was prior to the pass- 
age of the Married Woman’s Act? If so, 
what ameliorating influences, what reme- 
dial processes, what increased powers and 
capacities of contracting has that act con- 
ferred on married women? Under the the- 
ory above stated it would appear difficult 
to point them out. y 

The fact that the estate of tenancy by 
the curtesy is derived from the common 
law, would not, it would seem, be any more 
difficult to abolish by legislation than would 
a woman’s dower in similar circumstances, 
as to which see above cited authorities. 

These additional remarks have been 
evoked by a recent decision of the Supreme 
Court of Missouri in Meyers v. Hans- 
brough** where it is held that notwith- 
standing the provisions of sections 4335 and 
4340, a man upon death of his wife, she 
having borne him children, would be enti- 
tled to his curtesy in her land, and the 
chief reason given for this conclusion seems 
to be that: “If the husband’s estate, by the 


. curtesy exists in land held by the wife as 


her equitable separate estate in which he 
has no right to the possession during her 
life, there is no reason why it should not 
exist in land held by her under the terms of 
that statute.” 

Hageluken’s case, supra, was not brought 
to the attention of the court in the case 
last cited. The court does not, however, 


(13 100 S. W. 1137. 
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point out any points of similarity between 
the two cases above instanced. It is to be 
regretted that Hageluken’s case was not 
called to the attention of the court, as that 
was an opinion delivered in banc, in which 
the learned judge, who delivered the opin- 
ion in the case, now under comment, was 
one of the dissentients. 
T. A. SHERWOOD. 
Long Beach, Cal. 








CONTRACT MARRIAGE—BROKERAGE. 





WENNINGER v. MITCHELL. 





Kansas City Court of Appeals. Missouri, Nov. 
15, 1909. 





A contract to aid a woman in securing a 
husband is invalid, although when the contract 
was made the woman was endeavoring to marry 
the man that she subsequently married, and 
the services that she contracted for were in con- 
nection with her efforts to secure such man as 


her husband; and, although the contract is exe- 
cuted, the woman will not be deemed in pari 
delicto with the other parties to the contract, 


and will be allowed to recover the consideration 
paid. 


ELLISON, J.: Plaintiff instituted this ac- 
tion by filing a bill in equity praying for dis- 
solution of a partnership with defendants, and 
for an accounting. The case was referred to a 
referee, who took the evidence brought for- 
ward by the parties and made his findings for 
the plaintiff. Exceptions were taken to his 
report, which the court sustained, and entered 
a judgment for the defendants. 

It appears that plaintiff was a widow and that 
her name was Skinner; that her husband died 
in 1905, and that afterwards, in the latter part 
of the summer or early fall of 1906, she re- 
turned to Queen City, Schuyler county, Mis- 
souri (the seat of this controversy), where she 
had formerly lived, and went to board with de- 
fendants, who are husband and wife. Defend- 
ant D. B. Mitchell was engaged in the livery 
stable business in that town and shortly after 
plaintiff came to his house he sold her a half 
interest in the business and livery stock for 
$500 in cash. It seems that plaintiff desired to 
get married again, and was so anxious in that 
regard that she advertised for a husband in 
the newspapers through a matrimonial agency. 
In this way one Wenninger, of Lincoln, Neb., 
learned of her, and he, too, wanting to get mar- 


tiff, which quickly resulted in an engagement 
and shortly thereafter their marriage. In thus 
getting a husband plaintiff wittingly or unwit- 
tingly laid the foundation for the defense to 
this action. Defendants admit that plaintiff 
purchased a one-half interest in the livery 
stable for $500 and became a partner in the 
business. But they claim that she said to Mrs. 
Mitchell, before she purchased the interest in 
the livery stable, that she would pay well if 
we “would assist her in getting a man;” that 
after she purchased of them the interest in the 
stable, “she said if we would help her get this 
man, she would give us her interest in the barn 
for our service.” Defendants say they carried 
out their part of the agreement, and that 
plaintiff’s interest in the barn became theirs. 
We will examine the record to see what sub- 
stance of law or fact there may be in this 
claim. 


In the first place we find the work claimed to 
have been performed by defendants for plaintiff 
to be of such trifling nature as not to deserve 
serious consideration. It consisted principally 
in writing two letters. The time covered by 
this “service” was between the middle of Sep- 
tember and the 24th of October, for the first 
letter was written two or three weeks after 
plaintiff arrived at their house, which was the 
latter part of August, and the last one must 
have been prior to October 24th, as that was 
the day of the marriage. Thus some time with- 
in the space of four or five weeks, Mrs. Mitchell 
wrote two letters at plaintiff’s dictation. The 
record does not disclose how long a time this 
took, but the simple matter of writing two let- 
ters could not have taken long. Suffice it to 
Say we cannot bring ourselves to believe the 
task was worth one-half of a livery stable, for 
which plaintiff had just paid defendants $500. 
But defendants will say that the foregoing 
was not all the service they performed “in 
getting a man” for plaintiff. Their further 
claim came about in this way: It seems that 
Wenninger, recognizing the custom in such 
affairs, endeavored to seek plaintiff by going 
to her and having the wedding at her home. 
But counsel say the “Fates” interfered, and 
as he was on his way to the train in Lin- 
coln he met with an accident on a street car, 
the nature of which is not disclosed. How- 
ever, he immediately instituted an action for 
damages against the street railway, and wrote 
to plaintiff the reason for his failure to appear 
at her home. It was then arranged by plaintiff 
that she would go to Lincoln, and the ceremony 
could be performed notwithstanding the mis- 
fortune. Plaintiff invited defendants to the 
wedding and Mrs. Mitchell straightway accept- 
ed, or at least immediately expressed a desire 





ried, entered into a correspondence with plain- 





to go, but Mr. Mitchell gave evidence of some 
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hesitation. He said he was “short of money.” 
At any rate, when he was informed of a matter 
to be presently mentioned, he too accepted, and 
all three started for the wedding. It is for thus 
attending the wedding that the additional serv- 
ice is made up. It is so out of the ordinary 
for one to charge for an acceptance of an in- 
vitation to a wedding that we find difficulty in 
allowing that it should be done in this instance. 
The record is silent as to any inconvenience to 
defendants. It does show that Mrs. Mitchell 
had never traveled much, and when we reflect 
on the pleasure it ordinarily must be to be 
favored with an invitation to a trip from a 
country village to a distant city to attend a 
wedding, and, as they said, partake of a “wed- 
ding feast,” we are again loath to allow any 
charge in a proceeding in equity. But this is 
not all to be said on this head, in plaintiff’s be 
half and defendants’ condemnation. Plaintiff 
paid the expenses of Mrs. Mitchell, and gave 
Mr. Mitchell a new bedstead. When he learned 
that plaintiff was to pay his wife’s expenses for 
the trip and give him her new bedstead, his ob- 
jection softened, and the hesitation noted above 
faded away. These considerations make it a 
matter of some wonder how this branch of the 
defense, so extraordinary in its nature could 
have been set up. 
foregoing considerations, it must be conceded 
that the record discloses some evidence of an 
agreement on plaintiff’s part, though she tes- 
tified that there was not. For the reasons fol- 
lowing it will not be necessary for us to say 
whether she did, in fact, promise to pay for 
what was not much more than imaginary 
service. 


The defense is based on an unconscionable 
claim. In Ball v. Reyburn, 136 Mo. App. 546, 
118 S. W. 524, we approvingly cited this defini- 
tion of an unconscionable contract from Ches- 
terfield v. Jansen, 2 Ves. Sr. 155: It is a bar- 
gain “such as no man in his Senses, and not 
under a delusion, would make on the one hand, 
and as no honest and fair man would accept on 
the other.” In passing on the utter dispropor- 
tion between the service said to have been ren- 
dered and the compensation claimed, we will 
add to what we said at the outset that we must 
keep in mind the situation of the parties and 
the possibility, or perhaps the better word 
would be the impossibility, of defendants ren- 
dering any real service. The man they were to 
aid plaintiff in marrying was not an acquaint- 
ance of theirs over whom they had influence; 
he was a total stranger to them, whom they 
had never seen or heard of, and who had never 
seen or heard of them. There is no pretense 
of any service, nor was there opportunity 
for any, save the mere writing of two letters, a 
common civility rarely made a matter for com 


Yet, notwithstanding the. 





pensation. If plaintiff could have called upon 
any one running a typewriter, the service could, 
and doubtless would, have been performed for 
not more than 10 cents each. 


But if we should have concluded that the evi- 
dence favored the defendants, it would have 
been, for another reason, of no benefit to them. 
It would but show a contract which the law 
would not aid in enforcing. The contract would 
be nothing less than that known as “marriage 
brokerage,” which is condemned where the 
English common law is enforced. The contract, 
according to the evidence in behalf of the de- 
fendants themselves, is one whereby they 
agreed to aid the plaintiff in bringing about a 
marriage. They were to procure, or aid in 
procuring, a husband for the plaintiff. It was 
subject to all the vicious tendencies such con- 
tracts have been shown to possess, and is whol- 
ly void. 2 Parsons on Contracts, 73; Lawson 
on Contracts, Sec. 321; 3 Addison on Contracts, 
Sec. 1349; Jangraw v. Perkins 76 Vt. 127, 56 
Atl. 532, 104 Am. St. Rep. 917; Duval v. Well- 
man, 124 N. Y. 156, 26 N. E. 343. The fact that 
plaintiff was engaged in seeking to marry Wen- 
ninger when defendants were called in and em- 
ployed to aid her in the already conceived pur- 
pose does not change the nature or character 
of the contract, nor relieve it of any of the ob 
noxious features of an ordinary marriage brok- 
erage agreement. Thus in Jangraw v. Perkins, 
supra, the contract was to hasten an intended 
marriage. It read: “I owe you five hundred dol- 
lars and I deed you this land to secure the 
debt; but if Rivett shall marry your daughter 
at once and be for six years her faithful hus- 
band, the debt shall be satisfied; otherwise, I 
must pay you five hundred dollars to be held 
by you in trust for her.” It was condemned as 
illegal. In Crawford v. Russell, 62 Barb. (N. Y.) 
92, the contract was “that plaintiff should do 
all she could to aid a marriage between Jere- 
miah and Christina by her influence and serv- 
ices,” for which service and influence Christina 
promised, if she became the wife of Jeremiah, 
she would pay plaintiff $2,000 in cash, and to 
purchase for her a piano, and also a gold watch 
for plaintiff’s daughter, and pay the expense of 
the daughter’s education. The contract was 
condemned as illegal. In that case it is shown 


* that the civil law allowed and encouraged mar- 


riage brokers and matchmakers for the reason 
that it was thought to facilitate matrimony. 
But the common law looked more to bad ten- 
dency. and the evil consequences flowing from 
marriages thus brought about. And Judge Story 
said: “The surprise is not that the doctrine 
should have been established in a refined, en- 
lightened and Christian country, but that its 
propriety should ever have been a matter of 
debate.” In Boynton v. Hubbard, 7 Mass. 112, 
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such contracts were pronounced void, “not 
because they are fraudulent upon either party, 
but because they are a fraud upon third per- 
sons, and because they are a public mischief, 
as they have a tendency to cause matrimony to 
be contracted on mistaken principles, * * * 
and they are relieved against for the sake of 
the public.” The idea conveyed by these cases 
is that to uphold contracts of this nature would 
make marriage a matter of traffic, and would 
stimulate marriage procurement in such de- 
gree as to be demoralizing in its tendency and 
unhappy in its result. They are therefore con- 
demned on the ground of public policy. , 
But it may be said that plaintiff is in pari 
delicto, and therefore cannot take advantage 
of the illegality, since the law will not aid 
one who has joined in acts which the law 
forbids. There are, however, cases where 
notwithstanding the plaintiff may profit by the 
relief asked, the public good requires that it 
be granted; especially is that true when the 
party seeking relief is the lesser wrongdoer. 
The question was recently elaborately discussed 
by Judge Valliant in Hobbs v. Boatright, 195 
Mo. 693, 93 S. W. 934, 5 L. R. A. (N. S.) 906, 
113 Am. St. Rep. 709. The judge said that: 
“The doctrine that courts will not aid a plaintiff 
who is in pari delicto with the defendant is not 
a rule of universal application. It is based on 
the principle that to give the plaintiff relief in 
such case would contravene public morals and 
impair the good of society. Therefore the rule 
should not be applied in a case in which to 
withhold the relief would, to a greater extent, 
offend public morals. To promote the good of 
the public is the highest aim of the courts in 
the application of this doctrine. Under the 
head of exceptions to the rule in 9 Cyc. p. 550, 
it is said: “Although the parties are in pari 
delicto, yet the court may interfere and grant 
relief at the suit of one of them where 
public policy requires its intervention, even 
though the result may be that a benefit will 
be derived by a plaintiff, who is in equal guilt 
with the defendant. But here the guilt of the 
parties is not considered as equal to the higher 
right of the public, and the guilty party to 
whom the relief is granted is simply the instru- 
ment by which the public is served.” A ques- 
tion of what is public policy in a given case is 
as broad as a question of what is fraud in a 
given case, and is addressed to the good com- 
mon sense of the court.” To the same effect, 
see Funding Co. v. Hackett, 125 Mo. App. 516- 
539, 102 S. W. 1059. The question was pre- 
sented to the Court of Appeals in New York 
in a case of the kind before us. Duval v. Well- 
man, 124 N. Y. 156. The contract was be- 
tween a woman seeking a husband and the 





“June 2, 1887. Due Mrs. Guion, from Mr. Well- 
man, fifty dollars ($50.00), Aug. 15th, if at that 
time she is willing to give up all acquaint- 
ance with gentlemen who were introduced in 
any manner by H. B. Wellman. If Mrs. Guion 
marry the gentleman whom we introduce her 
to, an additional fifty dollars ($50.00) is due Mr. 
Wellman from Mrs. Guion. (Signed) H. B. 
Wellman, E. Guion.” The court ruled that the 
money paid on the contract could be recovered 
back, on the ground that the woman was not 
the equal in guilt with the marriage promoter.. 
And that where the contract was not malum 
in se, the law would afford relief to the more 
innocent party, and that two parties, might 
“concur” in an illegal act without being 


deemed in all respects in pari delicto. 

We, therefore, feel not restrained by the rule 
in pari delicto and, in consequence, do not 
consider that in any wise stands in the way 
of plaintiff's right to claim her partnership 
share of the livery stable property. 

The judgment is reversed and the cause re- 
manded, with direction to overrule objections 
to the referee’s report and enter judgment 
thereon as therein indicated. All concur. 


Notr—Marriage Brokerage Contracts Invalid 
Whether Made to Procure or Hasten Marriages. 
“The policy of the common law in relation to 
the marriage status is to keep all third persons 
from any sort of intermeddling therein either by 
way of anticipation of or during its existence. 
The latter sort of intermeddling we do not here 
discuss, except generally to say, that this policy 
is illustrated in such cases as Jordan v. Wester- 
man, 62 Mich. 170, 4 Am. St. Rep. 386; McCurdy 
v. Dillon, 135 Mich. 678, o8 N. W. 746; Lynde 
v. Lynde, 64 N. J. Eq. 736, 58 L. R. A. 471, which 
held contracts tending to prevent reconciliation 
between the parties were void, these cases specif- 
ically denouncing contracts providing for percen- 
tage to be paid attorneys on alimony that might 
be recovered. 

The intervention of third persons is just as 
rigidly forbidden as to the bringing about mar- 
riages. The fact that there is already an exist- 
ing agreement to marry does not open the door 
for a contract for services to secure its consum- 
mation. The California Supreme Court thus 
speaks, after announcing the rule as to marriage 
brokerage: “It is sought to distinguish the present 
case * * * by the fact that there was an ex- 
isting agreement for marriage hetween the par- 
ties, and that the agreement with the defendant 
was only for the purpose of promoting the car- 
rying out of that agreement. * * + Ti 
same reasons by which the rule is unheld control 
here. The freedom of choice essential to a happy 
marriage, and the voluntary selection by each 
spouse of the person who is to be his companion 
for life are as fully prevented by a person who is 
employed for mercenary motives, to induce one 
of the parties to a contract of marriage to carry 

it into effect, if he has once been disposed to 
abandon it, as by an endeavor to bring about 
such an agreement between parties who do not 
sustain any relation to each other. Morrison v. 





































proprietor of a matrimonial journal called the 
“New York Cupid,” and it read as follows: 


Rogers, 115 Cal. 252, 56 Am. St. Rep. 95. 
Similarly this situation was viewed by Iowa 
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Supreme Court in Re Estate Grobe, 127 lowa, 
1% 

In James v. Jellison, 94 Ind, 292, 48 Am. Rep. 
151, a non-negotiable promissory note for $100.00 
was conditioned upon the payee marrying within 
a certain time and giving to makers the exclusive 
right to carry “marriage benefit insurance on him 
and Miss Lizzie Snead, whom he is to marry.” 
The payee married and took out such insur- 
ance with the payors exclusively sued upon the 
note. The court said: “If the condition set forth 
in the contract relating to said marriage had 
stood alone, the promise of appellants to pay ap- 
pellee the sum of $100 upon his performing said 
condition might probably have been enforced. 
See 1 Bish. Marr. Women, secs. 786, 787. But 
this condition was coupled with the additional 
one, that appellant should have the exclusive 
right to carry policies of marriage benefit insur- 
ance upon the appellee and the lady whom he 
was engaged to marry. These two conditions 
\ere firmly and inseparably united, and jointly 
constituted the consideration, which was an entire 
one for the appellant’s promise to pay said sum 
of money.” Recovery was denied, and thus this 
policy of refusing to allow a third person in mar- 
riage brokerage to recover is applied to what 
seems another subject. There does not seem here 
any case of brokerage at all. The cases generally 
deal with obligations running the other way and 
it is in those cases that the rule of non-liability 
aS against public policy is declared. However, as 
the reason of the rule is to prevent others from 
bringing about marriage for a pecuniary reward 
the decision may be right, but it looks like this 
contract might be declared separable so far as 
the married party may elect and the third party 
not be allowed to take advantage of his own 
wrong. 

The rule as to invalidity of these contracts as 
supporting any action in favor of the third per- 
son seems quite universal, and the above cases, 
except the last, illustrate its spirit. English cases 
seem fully in accord with American authorities 
on this ‘subject. See Roberts v. Roberts, 3 P. 
Wms, 66; Kent v. Allen, 2 Vern. 188. It is to 
be remembered that the promotion of a particu- 
lar marriage which the law condemns is that un- 
dertaken by a third person for a consideration 
enuring to his benefit, that is to say, where he 
“interfered for a consideration to be received by 
him between a man and woman for the Purpose 
of promoting a marriage between them.” (Hel- 
len y. Anderson, 83 Ill. App. 506), and not where 
the inducement to marriage is of the nature or 
kind of a marriage settlement. Thus, where a 
father promised his future daughter-in-law that 
he would give her a home for a certain period if 
his son failed to provide for her, this contract 

was held valid as having no “tendency to disturb 
the harmony of conjugal life.” ree v. Wright, 
114 lowa, 748, 55 L. R. A. 201, and cases cited 
in note. 

But the Vermont Supreme Court decided that 
where one was indebted to a father in the sum 
of $500 and executed a mortgage therefor with 
a condition that it should be void if mortgagor, 
who was about to marry his daughter, should do 
so immediately, and would for six years support 
her to the best of his ability, otherwise to: pay 
the mortgage debt, this was a marriage brokerage 
contract condemned by law and public policy. 
The marriage took place, but the agreement as 
to support was not complied with and foreclosure 





was denied. This case cites authorities where the 
consideration went to a third party though the con- 
tract does not seem to come within the definition 
of marriage brokerage above given. C. 








‘ENGLISH AND CANADIAN DIGEST. 


REPORT OF RECENT IMPORTANT ENGLISH 
AND CANADIAN CASES FOR THE WEEK. 


Charity—Fund Subscribed for a Particular 
Purpose—Application of Surplus to Similar Pur- 
poses by the Trustees.—A fund was subscribed 
for the relief of the widows and orphans of six 
fishermen who were drowned. The fund was 
vested in trustees who proposed to treat part of 
it as a permanent fund for the felief of similar 
cases of distress. Held, that until a surplus 
was proved to exist the trustees were not en- 
titled to apply any part of the fund in the pro- 
posed manner. Cross v. Lloyd Greame, Ch. D. 
December. 1909. 

On the 5th of February. 1909. two fishing 
boats known as The Gleaner and The Two 
Brothers were wrecked in a gale off Flambor- 
ough Head. and the crews. consisting of six 
men, were drowned. On the following day the 
Mayor of Bridlington issued an appeal for con- 
tributions for the relief of the widows and or- 
phans of the six fishermen who had lost their 
lives. In answer to the appeal a sum of £2,200 
was subscribed and paid over to the defendants 
as trustees who proposed to treat the same as 
a fund not only for the relief of the widows and 
orphans of the six fishermen. but also for the 
relief of the widows and orphans of other per- 
sons who in years to come might have the mis- 
fortune to be drowned near Flamborough Head. 
This action is brought by the widow of one of 
the fishermen as cestui que: trust against the 
defendants as trustees of the fund subscribed. 

The court said: “The plaintiff contends that 
the fund was subscribed for a particular pur- 
pose or charity and that the proposed applica- 
tion of it is in effect a breach of trust, and 
she claims to have it properly administered. 
The response to the appeal for subscriptions 
Was more generous than was anticipated, and 
a committee was appointed with a view to de- 
termining how the fund should be dealt with. 
Counsel for the defendants emphasize the fact 
that the committee are specially qualified to 
deal with the fund. But what was vested in 
the defendants was a fund subscribed for a par- 
ticular purpose and the committee have no pow- 
er or authority to apply it for any purpose 
other than that for which it was subscribed. It 
is fallacy to suppose that because the _ sub- 
scribers, who could not administer the fund 
themselves, vested the fund in a committee 
therefore the subscribers vested in the com- 
mittee other powers of dealing with it.” 

Criminal Law—Obstruction of Police—Right 
to Petition Prime Minister.—While every sub- 
ject of the King of England has aright to pe- 
tition the prime minister, it is not the duty of 


, the prime minister to receive every such peti- 


tion nor those who bear it, and the attempt to 
force an audience is a breach of the peace.— 
Pankhurst v. Jarvis, K. B. (Dec., 1909). 

A deputation of suffragettes led by Lady 
Pankhurst came to St. Stephen’s Entrance to 
Parliament for the purpose of presenting a pe- 
tition to the prime minister, who sent out a 
note to the effect that it was not his wish to 
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receive them nor their petition. The delegation 
insisted upon what they called their right of 
petition and sought to force their way by the 
police. Having by their actions drawn a curious 
crowd which was obstructing traffic, the police 
arrested the ladies for a breach of the peace 


and resisting and obstructing the police. They 
were convicted. 

On appeal, Alverstone, L. C. J., said: “Al- 
though there is an undoubted right in every 


the King to present petitions to 
there was no duty on 


subject of 
members of Parliament, 


a member of Parliament to receive such a. 


petition nor was there any right in any subject 
to demand and receive a personal interview 
with a member of Parliament, whether a Min- 
ister of the Crown or not, for the purpose of 
placing before him any views on political mat- 
ters, and that therefore when the appellants 
received the letter they were not entitled when 
the police told them to go away to be and re- 
main where they were, that is on the public 
pavement near the entrance, and that by refus- 
ing to go away and by behaving as hereinbe- 
fore mentioned they were obstructing the police 
in the execution of their legal duty.” 

Divorce—Adulterous Petitioner.—The 
will not exercise its discretion in favor of a 
petitioner who has himself committed adultery, 
notwithstanding the fact that his wife may have 
condoned the offense. Wain v. Wain, Prob. D. 
(Dec. 6, 1909). 

Wain filed a petition for divorce on the 25th 
of September, 1908, alleging adultery of his wife 
with the co-respondent Eves. A decree nisi was 
pronounced on the 11th of January last, the suit 
being undefended. The King’s Proctor’s plea 
alleged that certain material facts had not been 
brought to the knowledge of the court, and that 
the petitioner had himself been guilty of adul- 
tery. In his answer the petitioner denied cer- 
tain acts of adultery, and pleaded that prior to 
the 27th of June, 1902, both he and the re- 
spondent had been guilty of adultery, but had 
agreed to forgive and condone the same, and 
had resumed cohabitation on that date. The 
parties, it appeared, went to Colorado in 1891, 
Wain returning in March and his wife in Oc- 
tober of that year. The petitioner and respond- 
ent lived apart, the former going to reside in 
the same house as a Mrs. Morley for eighteen 
months from 1892. In 1895 he returned and lived 
with Mrs. Morley till her death in November, 
1901. In 1902, the respondent, who had lived 
with another man not Eves, resumed cohabita- 
tion with the petitioner. The respondent, in 
answer to the court, alleged that want of means 
prevented her defending the petitioner’s suit. 
Counsel for the petitioner submitted that if the 
petitioner’s cohabitation with Mrs. Morley had 
been disclosed to the court it would not amount 
to a “material fact” within Hunter v. Hunter 
(53 W. R. 666; 1905, P. 217), having regard to 
the subsequent condonation of his conduct by 
the respondent. 

Bargrave, Deane J.: In the case of Anichini 
v. Anichini (2 Curt. 210) the court said: “Though 
difficnlt and’ dangerous to attempt to lay down 
any general rule, the court could not go the 


length of saying that the adultery of the hus- , 


band, followed by condonation, would debar him 
from a remedy against his wife under any cir- 
cumstances which could be supposed.”’ In 
Clarke v. Clarke (13 W. R. 848, 34 L J. P. & M. 
94) it was said that “a case, however, might 
arise where a husband many years before his 
wife’s adultery might have fallen a victim to 


court 





some sudden impulse, and have committed an 
act of adultery which was followed by long co- 
habitation with his wife, and in such a case the 
court might hold that he was entitled to relief, 
notwithstanding his adultery.” But in the 
Clarke case only one act of adultery was re- 
ferred to, but in the present case the petitioner, 
Wain, had lived with Mrs. Morley for several 
years. The wife had condoned that adultery, 
and that made a difference as between the par- 
ties, but not when they were before the court. 
The condonation did not affect his (the learned 
judge’s mind). It was advantageous to the pub- 
lic that adultery of the kind committed by the 
petitioner should debar him from relief. The 
decree nisi would be rescinded, the petition dis- 
missed. 

Factory—What Constitutes as to Employment 
of Minors.—The respondent was summoned for 
employing persons under sixteen years of age 
in a factory without obtaining certificates of 
their fitness as required by sec. 63 of the Fac- 
tory and Workshop Act. 1901. The respondent 
was the occupier of the premises, and his busi- 
ness consisted in purchasing rags, which were 
sorted by hand, having been in some cases 
dusted by a shaker driven by an electric motor, 
and were sold wholesale to manufacturers of 
paper. Held, that as this did not constitute a 
manufacturing process, the premises were not 
a factory within the meaning of sec. 149 of the 
Factory and Workshop Act, 1901. Patterson v. 
Hunt, K. B. 13, (Oct., 1909). 

Alverstine, L., C. J.: “I think that the only 
operation really carried on was the sorting of 
rags, and that the sorting of articles so that 
they may be sold in different parcels ought not 
upon such facts as these to be brought within ° 
the words ‘manufacturing process’ or ‘adapting 
an article for sale.’ There is considerable force 
in the argument that the article remains the 
same although it is sorted from another article 
of the same class, and I think that the argument 
that one should look at the bulk as a collection 
of articles which in bulk cannot be sold so ad- 
vantageously, and that, therefore, separating 
them so that they can be sold is adapting them 
for sale, ought not to prevail. As I take the 
view that the sorting of these articles is not a 
manufacturing process and is not an adapting 
of them for sale, but only a sorting of articles 
for sale, I am not able to come to the conclusion 
that the magistrate was wrong in holding de- 
fendant’s premises not a factory.” 


Landlord and Tenant—Suit for Forfeiture for 
Breach of Repair—Effect on Sub-Lessee.—The ef- 
fect of the order giving relief against forfeiture 
for a breach of covenant to repair is to continue 
the original lease for all purposes, so that an 
under4lessee continues liable on the covenants 
in his derivative lease notwithstanding the is- 
sue of the writ to recover possession by the 
superior landlord. Dendy v. Evans, Ct. of Ap- 
peal, (Dec. 8, 1909). 

Libel—Evidence Given That Article was not 
Intended to Refer to Any Living Person.—In an 
action for libel the question, if it be disputed, 
whether the alleged defamatory statement is 
intended to refer to the plaintiff is one of fact 
for the jury. Jones v. Hulton & Co., House of 
Lords (Dec. 3, 1909). 

The alleged libel was contained in an article 
written by the defendants’ Paris correspondent, 
which purported to be descriptive of life in 
Dieppe at the Motor-Car Races. Incidental ref- 
erence was made to the passing through the 
scene of “Artemus Jones with a woman who 
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was not his wife, and who must be the other 
thing;” and a contrast was drawn between this 
person under such circumstances and as a 
churchwarden at Peckham. Mr. Artemus Jones, 
a barrister-at-law (who did not live at Peck- 
ham and was not a churchwarden), was the 
plaintiff, and he alleged that the article was, in 
the estimation of his friends, a libel upon him, 
The defendants pleaded at the trial that the 
article was not intended to refer to any living 
person, and published a disclaimer to that ef- 
fect. 

Lord Loreburn: A libel is a tortious act. What 
does the tort consist of? In using language 
which others, knowing the circumstances, would 
reasonably think to be defamatory of the per- 
son complained of being injured by it. A per- 
son could not defend himself—from a charge 
of libel—by saying that he intended, in his own 
mind, not to defame the person complaining of 
being injured by the libel. By publishing the 
libel, he had imputed something disgraceful of 
the plaintiff, who had none the less cause to 
complain because the defendant said that he 
did it unintentionally. A man in good faith 
might publish a libel believing it to be true; 
it might even be found by a jury that he acted 
in good faith believing it to be true, and that 
at the time he made the statement he had a 
reasonable ground for believing it to be true, 
but that, in fact, the statement was false. In 
such circumstances he could not successfully 
defend the action. It was suggested that there 
was a misdirection by the learned judge. I can 
see no error. The learned judge, in summing 
up, had laid down the law as follows: “The 
real point on which your verdict must turn is: 
Ought or ought not sensible and reasonable 
people reading this article to think that it was 
some imaginary person, such as I have said— 
Tom Jones, Mr. Pecksniff, Mr. Stiggins, or any- 
thing of that sort of names that one reads in 
literature used as types. If you think that any 
reasonable person would think that, it is not 
actionable at all. If, on the other hand, you do 
not think that, but think that people would sup- 
pose it to mean some real person—those who did 
not know the plaintiff, of course, would not 
know who the real person was, but those who 
did know of the existence of the plaintiff would 
think that it was the plaintiff—then the action 
is maintainable, and subject to such damages 
as you think, in the circumstances, are fair and 
right to give the plaintiff.” His lordship saw no 
misdirection in that passage, 


Mines—Fatal Accident Caused by Explosion 
Due to Alleged Breach of Statutory Rules— 
Burden of Proof.—The plaintiff sued to recover 
damages for the death of her husband, alleging 
that the explosion in the mine was caused by a 
shot fired contrary to the statutory rules. there 
being coal dust in that part of the mine. The 
defendants said that the explosion was due to 
gas percolating into the gallery from disused 
workings. Under constructions that the burden 
of proof was on the plaintiffs, the verdict was 
for the defendants. The Court of Appeal or- 
dered a new trial (Fletcher Moulton and Buck- 
ley, L.JJ., Cozens-Hardy, M.R., dissenting), on 
the ground that section 49 of the Coal Mines 
Regulation Act, 1887, imposed a statutory duty 
on the mine-owner personally to see that the 
workmen in the mine did not act contrary to 
the rules; and section 50 rendered the mine- 
owner civilly liable if from non-compliance with 
any of those rules a workman was injured, un- 





less the mine-owner could prove that he had 
taken all reasonable means to enforce the rules 
and prevent such contravention or non-com- 
pliance by the workmen. 

Their lordships on appeal held that the onus 
of proof rested on the mine-owners. On that 
ground the appeal was dismissed and the order 
of the Court of Appeal directing a new trial was 
affirmed. Britannic Merthyr Coal Co. v. David, 
House of Lords, (Dec. 13, 1909). 








— 


ENGLISH NOTES. 


In the King’s Bench Division, recently during 
the hearing of a case which was not of general 
interest, when counsel was opening the de- 
fendant’s case, Ridley, J., intimated that, in 
his opinion, counsel was doing so at too great 
length, and after some further discussion the 
learned judge expressed his intention of rising 
at once if counsel did not immediately proceed 
to call his evidence, and said that the whole 
question of delay in the courts had been re- 
cently considered by a committee, and in his 
opinion a great deal of it was caused by the 
length of counsel’s speeches, which were now 
much longer than when he was at the Bar. 
Counsel, after protesting, proceeded to call 
his evidence, and the case terminated without 
further incident. “a 





One grave defect in the administration of the 
criminal law has not been remedied, says a 
writer in the Globe, though several of Mr. 
Asquith’s colleagues condemned it strongly be- 
fore they took office. We refer to the long de- 
tention of accused persons before trial at the 
Assizes. Of this evil—for which the long and 
irregular intervals between the Assizes are re- 
sponsible—two striking instances have occurred 
within the past few days. A man was tried at 
Leeds for murdering his wife on the 18th of 
July, and a woman was tried at Guildford for 
murdering her illegitimate child on the 22nd of 
July, and both these prisoners, after having a ~ 
charge of murder hanging over their heads for 
four months, were found to be innocent. “It 
frequently happens,” Lord Loreburn, then Sir R. 
T. Reid, once remarked in the House of Com- 
mons, “that a person who has been kept in 
prison for two, three, or even four months is 
found not guilty. It is perfectly shocking that 
such a state of things should exist.” The shock- 
ing state of things has, unfortunately, not been 
removed. 








JETSAM AND FLOTSAM. 


DELAYS IN ADMINISTRATIVE JUSTICE IN 
ENGLAND. 








England is troubled with judicial delays even 
as we are here in America, with this difference, 
that when the condition began to be intolerable, 
to-wit, a delay of five and six months on ap- 
peals from county courts to the King’s Bench 
division, there arose a great clamor, and Parlia- 
ment appointed a commission to examine into 
the causes of the congestion of the docket of the 
King’s Bench Division. This commission has 
just made its report and recommendations to 
Parliament and makes very interesting reading. 

The Justice of the Peace (London), in speak- 
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ing of this report, said: “Now that the joint 
select committee appointed by the two Houses 
of Parliament to consider the position of busi- 
ness in the King’s Bench Division have present- 
ed their unanimous report, it is to be hoped that 
there will be no further delay in dealing with 
a state of affairs which can hardly be described 
as anything less than a public scandal. The 
committee say that they are satisfied that there 
is, at the present time, a serious congestion of 
business in the King’s Bench Division of the 
High Court. They are of opinion that this state 
of things cannot satisfactorily be dealt with 
by the appointment of commissioners, and they 
recommend the addition, at once, of two judges 
to the King’s Bench Division. They also ear- 
nestly recommend that in the meantime, and 
without delay, certain reforms which have been 
suggested to them for the better organization 
of business in London and on circuit should be 
considered with a view to such of them as are 
found practicable and desirable being carried in- 
to effect. At the same time they do not mean 
that the proposed addition to the judicial estab- 
lishment should necessarily be a permanent one. 
That point could be decided by Parliament after 
further experience, and, in the first instance, ad- 
ditional appointments might be made upon the 
footing that the next two vacancies subsequent- 
ly occurring should remain unfilled unless Par- 
liament expressly sanctioned another appoint- 
ment. 

In 1907 the Lord Chancellor, speaking in the 
House of Lords. made the following remarks: 
“Our ideal should be, as far as we can, to see 
that there are no arrears in any courts. It isa 
high ideal, but one at which we should afm; 
and I believe that in substance, with an ade- 
quate number of judges, it might be attained 
in many instances,’ and, if we remember cor- 
rectly, he expressed on the same or another oc- 
easion the hope that the time might come when 
an action might be set down for trial on one 
day and be heard on the next. Now, whatever 
was the state of affairs in 1907 when Lord Cole- 
ridge was added to the Bench, it had undoubt- 
edly grown still worse in the spring of the pres- 
ent year when a formal demand for a further 
increase of the establishment was put forward 
at the annual meeting of the bar. 

Since 1907 the figures have grown worse in- 
stead of better, and the Lord Chief Justice was 
amply justified in stating recently’ to the 
new Lord Mayor of London, that “it Is 
a fact that to-day, should anyone desire 
to have his cause tried, there must be a 
delay of five or six months, and any appeal from 
a county court judgment cannot be heard with- 
out a delay of four or five months.” Indeed, he 
was understanding the facts, for we find that 
in the last week of October a divisional court 
were hearing appeals from decisions given in 
county courts in the’ middle of March. If any 
further evidence had been needed upon the pofnt 
it was available early in the summer in the form 
of the report of Lord Gorell’s Committee on 
County Court Procedure: “It has become more 
definitely apparent, and will become more so, 
that the number of King’s Bench judges is in- 
sufficient for the work which they are now 
called upon to attempt to do if they are to re- 
main unassisted. They are always working at 
the highest pressure and yet there are always 
arrears.” It cannot be doubted that, as the 
Lord Chancellor said, in 1907, “in many in- 
stances the delay of justice is a denial of jus- 
tice,”” and it is to be earnestly hoped that the 
influences which, to all appearances, must have 





been working in favor of delay will now be 
disregarded. 

There is one recommendation in the commit- 
tee’s report which will, we believe, meet with 
particular approval, and that is their condemna- 
tion of the suggesticn, believed to find favor in 
some quarters, that the difficulty should be met 
by the appointment of commissioners in relief 
of judges on circuit. The argument against 
this plan is not that persons called upon to 
act as commissioners have not generally been 
fully competent to perform the work and worthy 
of a place on the bench had a vacancy arisen. 
The question is, as has so often been pointed 
out in other connections, not whether justice 
has in fact been done, but whether the ordinary 
individual and the rarties concerned can rea- 
sonably have any doubt upon the point. To our 
mind there is something entirely wrong with a 
system which allows a man to appear as judge 
one day and in the same court as advocate the 
next. Upon an emergency the appointment of a 
commissioner may be a necessary expedient, 
but, in our opinion, it ought to be adopted with 
the greatest reluctance and recourse had to it 
only to meet some unforeseen emergency. 








CORRESPONDENCE. 





DOES THE COMMON LAW PROHIBIT A MON- 
OPOLY BY PURCHASE? 


Editor Central Law Journal: 


From the article which you publish in 69 
Cent. L. J. 238, I quote the following from 
page 244: 

“The common law was undoubtedly opposed 
to monopoly. In Rex v. Waddington (1 East. 
143), a man was convicted under the common 
law for buying up all the hops in the neighbor- 
hood of a village and thereby creating a mon- 
opoly in hops. Now, of course, this man did 
not buy up every pound of hops. Necessarily, 
there were some hops that escaped him, but he 
had secured practically all of them. The com- 
mon law meant therefore that no man should 
appropriate all of a thing.” 

Further on the writer of the article com- 
ments on the Sherman law, and criticises the 
conclusion of the Supreme Court that when a 
combination of corporations tends to create a 
monopoly it comes within the provisions of 
that law. He then goes on to say: 

“If the proposition as announced by the court 
is to be adhered to, will not this follow? There 
are six men engaged in the interstate leather 
business. One of them becomes so rich that 
he buys out the other five. He has ended the 
competition that originally existed between the 
six, and he has established a business that 
tends to create a monopoly. Will not the doc- 
trine allow congress to provide that this man’s 
business shall be broken up and destroyed?” 
69 Cent. L. J. 245. 

The writer of the article believes that it is 
beyond the constitutional powers of congress 
to penalize a business merely because it tends 
to create a monopoly, but that it may be penal- 
ized when it actually creates a practical mon- 
opoly. He seems also to think that a state has 
power to penalize a business within its terri- 
tory when it creates a practical monopoly, or 
rather that such a -business is already penal 
by virtue of the common law. 

It is the last proposition to which I desire to 
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direct particular attention. Would it be a 
penal offense for a man engaged in the hop 
business to buy up all the hops, not merely in 
the neighborhood of a village, but within the 
confines of the nation? Does the common law 
as it now exists, place any restrictions upon 
the citizen’s right of acquisition by purchase 
so far as mere quantity of the thing purchased 
is concerned. Suppose a citizen of the United 
States should buy practically the whole of some 
commodity in common use, would his property 
in that commodity cease to be within the pro- 
tection of the fourteenth amendment to the 
constitution? 

Many who take a different view from that 
of the writer of the article in question will 
feel disposed to criticise what he offers as 
“An entirely new and original theory for deal- 
ing with the trusts,” but it would not be prac- 
ticable to attempt such criticism in a letter to 
the editor. © 

Yours very truly, 
W. A. COUTTS. 

Sault Ste. Marie, Ont. 

Dec. 19, 1909. 








BOOK REVIEWS. 


NICHOLS ON THE POWER OF EMINENT DO- 
MAIN. 

This book, in one volume, appears to us to 
promise to be one of the standard works in 
legal literature. Its scope, as stated by the au- 
thor’s preface, to be “a treatise on that branch 
of constitutional law whjch relates to the taking 
of private property for the public use,’’. seems, 
at first blush, to: be in a narrow field, but, con- 
sidering that the powers of sovereign states 
are limited in such varying ways by theiy con- 
stitutions, and the exercise of the right of 
eminent domain has been invoked under so 
many new conditions and for so many new pur- 
poses, makes it highly important, that general 
principles in limitation should’ be well under- 
stood. The distinction between eminent domain 
and such powers as taxation, special assess- 
ments, requiring personal services, destruction 
from necessity and the police power are all well 
treated, and the work progresses in logical se- 
quence with clear and precise statements, to a 
very ‘full treatise within the scope attempted. 
Questions like taking, imposing servitudes, dam- 
aging, are all considered, as well as what consti- 
tutes public use. Procedure is not treated, ex- 
cent very incidentally. All questions directly 
within the main purpose of the work are meant 
to have exhaustive citations therewith. 

This book is bound in law buckram, contains 
560 pages and is published by Boston Book Co.., 
30ston, Mass., 1909. " 
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A Manual of Medical Jurisprudence for the 
Use of Students at Law and of Medicine. By 
Marshall D. Ewell, M D., LU. D., late Presi- 
dent and Dean of the Kent College of Law, 
Chicago; Lecturer on Medical Jurisprudence at 
the University of Michigan, ete., etc. Second 
Edition. Boston: Little, Brown and Company, 
19¢9. Price, $2.50. Review will follow. 





HUMOR OF THE LAW. 


Two rich neighbors in Indiana, once got into 
litigation over a hog worth probably $5, and 
they lawed, and they lawed, until the bill of 
costs ran up over $800. Hon. Benjamin F. Love, 
of Shelbyville, now deceased, was one of the 
attorneys for the plaintiff. After the case had 
been tried before a justice of the peace, and 
then appealed to the Johnson circuit and tried, 
a change of venue was granted, and it was sent 
to the Shelby Circuit Court for a third trial. 
Here Mr. Love ‘first got into the case. In this 
trial plaintiff put in all his evidence, and every- 
thing was going smoothly, when defendant, for 
the first time in the history of the case, began 
to develop the defense that there were actually 
two hogs very much resembling each other, 
and that plaintiff's witnesses were struggling 
with a case of “mistaken identity.” The at- 
torneys for the plaintiff were “caught nap- 
ping,” so to speak, but Mr. Love arose and said 
to the court with great dignity: “Your honor, 
I object to the introduction of any testimony 
pertaining to this nunc pro tunc hog’ This bon 
mot is said to have produced such a good feel- 
ing among all parties that it led to a compro- 
mise of the case.—Ohio Law Bulletin. 





A letterhead of an ambitious Texas lawyer 
which has been sent us several times by some 
of his brethren in that state is, with the omis- 
sion of names, as follows: 

Office of 





—The Lawyer—The Real Estate Man 
Hon. , L.L.B., U. of T. 703. 
Practice in all Courts. / 

No trouble to answer legal questions 
regarding Texas laws. 
Motto:—“Action, Not Air.” 

Not a collecting agency except under special 
contract. 

Licensed Conveyancer of Real Estate. 

————__, Texas, 

One of our correspondents, who sends it, 
states that he is reminded of the reply of a 
colored man .coming away from a political 
speech. When asked who was speaking, he 
said: “Jedge, I don’ know who he air. But he 
is shore giving hissef a powful good riccom- 
mend.”’—Case and Comment. 


WANTED TO SEE THE LIVING PICTURES. 

A lawyer, moving to a new territory, who 
possessed, besides his qualifications as a lawyer, 
considerable ability as an elocutionist, desiring 
to make himself acquainted with the public as 
well as to increase his bank account during 
the time of waiting for a practice to develop, 
made an itinerary of the country as an elocu- 
tionist. His advertising matter was generously 
seattered about, and, among other things, his 
handbills announced “Living Pictures of Wit 
and Oratory from the Greatest Masters,” the 
words “living pictures” beins displayed in bola 
type and the other words in smaller letters. 
After his address at one place, and immediately 
upon its close, a number of rough frontiersmen 
of the cowboy type accosted him and demanded 
where “them living pictures” were. He endeav- 
ored to explain that the words “living pictures” 
in his advertisement were used metaphorically, 
but he was unable to satisfy the audience, and 
they insisted that, if he could not show the 
living pictures; he must refund the price of 
admission, which he was finally obliged to do. 
—Case and Comment 
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1. Adverse Possession—Occupation Under 
Tax Deed.—Actual or constructive possession of 
land under a tax deed held necessary to bar re- 
covery by the former owners by limitation.— 
Kathan vy. Comstock, Wis., 122 N. W. 1044. 

2.——-Relation of Parties.—Adverse possession 
by a grantee for security held not to exist until 
conveyance to third person.—Mahaffy v. Faris, 
Iowa, 122 N. W. 934. 

3. Alflens—Chinese.—Where, in Chinese de- 
portation proceedings, accused presented a judg- 
ment of discharge in former proceedings, the 
burden was on him to establish his identity with 
the person named and described in such judg- 
ment.—Ex parte Long Lock, U. S. D. C., N. D. 
N. Y., 173 Fed. 208. 

4. Alteration of Instruments—Change by 
Stranger.—Change in a written contract by a 
stranger thereto held not alteration, but a spoli- 
ation, not avoiding it.—Spreng v. Juni, Minn., 
122 N. W. 1015. 

5. Appeal and Error—Remoteness of Evidence. 
—Ordinarily the question of remoteness of evi- 
dence is for the trial court; and not reviewable. 
but a ruling on the question made expressly as 
a matter of law is reviewable.—Belka v. Allen, 
Vt., 74 Atl. 91. , 

6. Attachment—<Attorney’s Fees.—In actions 
on attachment bonds, attorney’s fees need not 
be reasonable in reference to the actual dam- 
ages sustained, but may be referred to the ex- 
emplary damages in addition.—International 
Harvester Co. of America v. lowa Hardware Co., 
Iowa, 122 N. W. 951. 


= 


7. Attorney and Client—Disbarment.—The 











fact that an attorney’s credit at a bank, where 
he deposited money collected for his client, be- 
came greatly damaged by the depreciation of 
certain securities which he had deposited as 
collateral, is immaterial in proceedings for his 
disbarment for having appropriated the money 
and failed to pay it over promptly as he should 
have done.—People y. Pattison, Ill. 89 N. EB. 254. 


8. Auetions and Auctioneers—Right to Modify 
Terms of Sale.—Formal written terms of public 
sale distributed prior to the sale may be modi- 
fied or added to by the auctioneer at the begin- 


. ning of sale-—Kendall v. Boyer, Iowa, 122 N. W. 


941. 


9. Bail—Remission.—The sureties on a crim- 
inal recognizance held entitled to a remission of 
a »art of the penalty for which judgment was 
taken against them on its breach where the de- 
fendant was afterward rearrested, convicted, 
and served his sentence.—United States v. Trav- 
nor, U. S. D. C., E. D. Tenn., 173 Fed. 114. 


10. Bankruptey—<Attachment, When Main- 
tainable.—A court of bankruptcy may properly 
rermit an attachment creditor, where the bank- 
rupt had given a bond, to prosecute his action 
to judgment against the bankrupt for the pur- 
pose of perfecting his right of action against the 
surety, where the estate is protected from loss. 
—In re Maaget, U. S. D. C., S. D. N. Y., 173 Fed. 


232. 


» ts Dower, Waiver Of.—A bankrupt’s wife 
having agreed to reliquish her dower in her 
husband's land for a specified price, the court 
was authorized to decree a sale of the land 
free from dower.—In re Acretelli, U. S. D. C., 
Ss. D. N. Y., 173 Fed. 121. 


12. Exemptions, Delivery Of.—It is the duty 
of a trustee in bankruptcy, who has set off to 
the bankrupt personal property selected by him 
as exempt, pursuant to an order of the referee, 
and reported the same, to which report no ex- 
ception was taken, to deliver possession of such 
property to the bankrupt.—TIn re Soper, U. S. D. 
C., D. Neb., 173 Fed. 116. 


13. Liens.—The bankruptcy act does not 
invalidate liens on funds due municipal contrac- 
tors for the construction of public buildings 
created by Act March 30, 1892.—National Fire 
Proofing Co. v. Daly, N. J., 74 Atl. 152. 


14. Liens.—A valid lien upon a fund hav- 
ing been acquired more than four months be- 
fore*bankruptcy proceedings, enforcement there- 
of within that time is not an illegal preference 
under the bankrupt act.—Wood v. Kerkeslager, 
Pa., 74 Atl. 174. . 


15. Priorities.—The federal bankruptcy act 
did not prevent enforcement in federal bank- 
ruptey proceedings of general priorities, recog- 
nized and conferred by state laws as substantive 
rights, when not in conflict with the federal act. 
—In re Standard Oak Veneer Co., U. S. D. CG, 
E. D. Tenn., 173 Fed. 103. 


16.——Referee, Finding of.—The finding of a 
referee in bankruptcy on an issue of fact is 
entitled to great weight, and should not be set 
aside unless clearly erroneous.—In re Hoffman, 
U. Ss. D. CG. E. D. Wis., 173 Fed. 234. 

17. Trustee, Right of to Avoid Mortgage. 
—Under Bankr. Act, c. 541, §§ 67a, 70e, a recital 
in a chattel mortgage given by a bankrupt as 
to his place of residence does not estop his 
trustee to show that his residence was in fact 
in another place, where the mortgage was not 
recorded, and which fact rendered it void as 
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against general creditors by the law of the 
state.—In re McDonald, U. 8. D. C., D. Mass., 
173 Fed. 99. 


18. Benefit Societies—Forfeiture of Certificate. 
__A fraternal order held estopped from insisting 
on a forfeiture of a certificate because the bene- 
ficiary therein had obtained a divorce from the 
member.——-Snyder v. Supreme Ruler of Fraternal 
Mystic Circle, Tenn., 122 S. W. 981. 


19.- Forfeiture of Insurance.—Insured held 
not convicted of a felony within a certificate of 
life insurance, conditioned to be void on his be- 
ing so convicted, where, after verdict, judgment, 
and sentence, he appealed, with suspension of 
sentence and judgment under Rev. St. 1899, § 
2698 (Ann. St. 1906, p. 1590), and pending appeal 
he died.—Baker v. Modern Woodmen of America, 
Mo., 121 S. W. 794. 


20. Bills and Notes—Accommodation.—De- 
fendant held not liable to the receiver of a bank 
on an accommodation note issued for its benefit. 
—Lyons v. Westwater, U. S. C. C., W. D. Pa., 
173 Fed. 111. 


21. Bona Fides.—A finding of purchase of 
a note without notice held not equivalent to one 
that he acted in good faith.—Pierson v. Hunt- 
ington, Vt., 74 Atl. 88. 


2°? —_——Burden of Proving Credits.—In an ac- 
tion on notes, the burden was upon defendant to 
prove certain credits claimed by him.—Forsythe 
v. Lexington Banking & Trust Co., Ky., 121 S. 
W. 962. 

23.-——Counsel Fees.—An agreement in a note 
to pay counsel fees if collected by an attorney 
renders it non-negotiable.—American Machinery 
& Export Co. v. Druge Bros., Vt., 74 Atl. 84. 

24.———Indersement.—That notes sued on bore 
indorsement of plaintiff held not to affect his 
right to sue.—Bynum v. Hobbs, Tex., 121 S. W. 
900. 








25.-_—-Right to Sue.—The owner of a note, in 
which a third person is named as payee, may sue 
thereon, without endorsement, upon prcof of 
ownership.—Spreng v. Juni, Minn., 122 N. W. 
1015. 

26. Boundaries—Land Under Water.—The own- 
er of a bank of a navigable stream owns to the 
center of the stream, unless the ownership of 
the bank and the bed of the stream has been 
separated, subject only to governmental and 
public rights, and the bed of a navigable stream 
is land.—Green Bay & Mississippi Canal Co. v. 
Telulah Paper Co.. Wis., 122 N. W. 1002. 

27. Building Contracts—Destruction by Fire. 
—Where the painting, which was included in a 
contract to build a house, was not finished when 
said house was destroyed by fire, the con¢ract 
was not completed, so as to render the owner 
liable on the contract.—Annis v. Saugy, R. I., 
74 Atl. 81. 

28. Cancellation of Instruments—Sufficiency of 
Evidence.—The presumptions of validity attach- 
ing to a written instrument, where signed in 
the presence of witnesses and acknowledged, 
held to require convincing evidence to set it 
aside for fraud.—Bingaman vy. Bingaman, Neb., 
122 N. W. 981. 

29.——Undue Influence.—A deed obtained by 
undue influence will be set aside unconditional- 
ly, if there was no consideration, and will be 
permitted to stand only as security for pay- 
ments made if the consideration was inadequate. 
—Bellamy v. Andrews, N. C., 65 S. E. 963. 

30. Carriers of Goods—Bill of Lading.—A bill 





of lading valuing goods at $5 a hundred pounds, 
and limiting recovery to that amount, held not 
to require that $5 a hundred pounds be taken as 
the actual value of the goods and the injury es- 
timated by reference to a percentage of that 
value.—Huguelet v. Warfield, S. C., 65 S. E. 985. 


31. Bill of Lading.—Bill of lading or pre- 
payment of freight held unnecessary in the ab- 
sence of law or notice to the shipper that it is 
required by the carrier’s rules.—Lord v. Maine 
Cent. R. Co., Me., 74 Atl. 117. 


32. Loss of Freight.—Where the initial car- 
rier received goods for transportation to anoth- 
er state by a connecting carrier, in absence of 
contrary evidence, it is presumed that the goods 
were lost through the negligence of the last 
earrier.—Kansas City Southern Ry. Co. v. Carl, 
Ark., 121 S. W. 932. 


33. Rebates.—A coal shipper, which, with 
others, was given rebates by a railroad company 
in violation of law, cannot maintain an action 
against the company to recover damages for 
discrimination, because others were granted 
larger rebates.—Pennsylvania R. Co. v. Interna- 
tional Coal Mining Co.. U. 8. C. C. of App., Third 
Circuit, 173 Fed. 1. 

34. Carriers of Passengers—Injury to Alight- 
ing Passenger.—A person alighting from a street 
ear moving at the rate of six miles an hour held 
negligent.—Fosnes vy. Duluth St. Ry. Co.. Wis., 
122 N. W. 1054. 
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Certiorari—FPurpose.—Certiorari lies only 
to correct. jurisdictional errors.—State v. Will- 
cuts, Wis., 122 N. W. 1048. 

36. Conspiracy—Confession.—Declarations of 
an alleged co-conspirator to a witness are in- 
admissible to prove the existence of the con- 
spiracy as against another ‘party thereto.— 
Hauger v. United States, U. S.C. C., of App., 
Fourth Circuit, 173 Fed. 54. 

37. Overt Act.—Where defendants con- 
spired to obtain reservation lands unlawfully, 
their agreement with another that he would 
make a false application, and his making an ac- 
companying false oath, held a sufficient overt 
act.—United States v. Raley, U. S. D. C., D. Ore- 
gon, 173 Fed. 159. ' 

38. Constitutional Law—Due Process.—A 
judgment rendered by a state judge does not 
deprive the defeated party of his property with- 
out due process of law, in violation of 14th 
amendment to the federal constitution merely 
because the judge was the father-in-law of the 
attorney of the successful party, who was en- 
titled to receive a part of the judgment for his 
fees.—Missouri, K. & T. Ry. Co. of Texas v. 
Mitcham, Tex., 122 S. W. 871. 

39. Impairment of Contracts.—A contract 
binding a public service corporation to render 
certain services, valid when made, held within 
the constitutional protection prohibiting the im- 
~airment of obligations of contract.—City of Su- 
perior v. Douglas County Telephone Co., Wis., 
122 N. W. 1023. 

40. Presumption of Validity.—The presump- 
tion in favor of the constitutionality of a stat- 
ute is so binding that the public and individuals 


are bound to treat it as valid.—State v. Poulin, 
Me., 74 Atl. 119. 


41. Special Acts.—The constitution permits 
special legislation when general-laws cannot be 
made applicable, and the legislature is the sole 
judge of the necessity for a special statute.— 
— & N. A. R. Co. v. State, Ark., 121 §. w. 
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42. Contracts — Consideration. — A written 
agreement is prima facie proof of a valid con- 
sideration.—Brown v. Edsall, S. D., 122 N. W. 
658. ‘ 

43. Demand of Payment.—A party, refus- 
ing to make a payment under a contract on a 
specified ground, held to thereby waive all other 
grounds known to him at the time.—Schillinger 
Bros. & Co. v. Bosch-Ryan Grain Co., Iowa, 122 
N. W: 961. 

44. Duration.—A contract held not termin-, 
able at will merely because the duration there- 
of is uncertain.—City of Superior v. Douglas 
County Telephone Co., Wis., 122 N. W. 1023. 

45. Duress.—Contracts of a parent for the 
payment of a debt of a son, executed under cir- 
cumstances created by the creditor which de- 
prive the parent of the freedom and power of 
deliberation necessary, may be avoided in equity 
as made without consent.—Ball v. Ward, N. J., 
74 Al. 158. 

46. Fraud.—The doctrine that a party is 
conclusively presumed to know the contents of 
an instrument signed by him does not obtain as 
against fraud.—Valliancourt v. Grand Trunk Ry. 
Co. of Canada, Vt., 74 Atl. 99. 

47.——Gambling in -Stocks.—Transactions in 
stocks, if criminal in their nature, could not 
be ratified.—Pelouze v. Slaughter, Ill., 89 N. E. 
259. 

48.——-Misrepresentation. — Misrepresentation 
of a material fact causing another to enter into 
a contract to his prejudice held to avoid the 
contract, although the misrepresentation was 
made in good faith.—Kathan v. Comstock. Wis., 
122 N. W. 1044. 

49. Performance.—One suing on a_ con- 
tract must, to recover, show a substantial com- 
pliance with its terms, or a waiver of such com- 
pliance on the part of the adverse party.— 
Schillinger Bros. & Co. v. Bosch-Ryan Grain 
Co., Iowa, 122 N. W. 961. 

50. Public Policy.—Discriminatory con- 
tracts between public utility corporations and 
their patrons which are void as inimical to the 
public good are void because unreasonable ad- 
vantage is thereby given to one customer or a 
class over others.—-City of Superior v. Douglas 
County Telephone Co., Wis., 122 N. W. 1023. 

51. Restraint of Trade.—A contract by the 
seiler of business stock and good will of a 
lumber yard not to engage in the lumber and 
coal business in the locality where the lumber 
yard was located, while the purchaser was 

there in business held not void on its face as 
against public policy.—Engles v. Morgenstern, 
Neb., 122 N. W. 688. 

52. Corporation—-Dividends.— A corporation 
held to have no right to make the defense, in 
behalf of cither of certain parties, that its 
financial condition did not warrant the declara- 
tion of a dividend.—Ball vy. Peper Cotton Press 
Co., Mo., 122 S. W. 798. 

53.——Foreign, Inferiority of to Domestic.— 
Acts Tenn. 1877, p. 45, ec. 31, sec. 5, while con- 
stitutional in so far as it gives resident cred- 
itors priority over the claims of foreign cor- 
porations in the distributicn of assets of for- 
eign corporations doing business in Tennessee, 
is unconstitutional in so far as it gives the 
claims of Tennessee creditors priority over those 
of natural persons.—In re Standard Oak Veneer 
Co., U. S. D. C., E. D. Tenn., 173 Fed. 103. 

54.—-—Fiduciary Relations.—A foreign corpo- 























to set up as a defense that its transactions in 
that state were unlawful because of its failure 
to comply with the state laws.—Showen v. J. L. 
Owens Co., Mich., 122 N. W. 614. 


55. Legal Existence.—A corporation can 
have no legal existence, except in the sovereign- 
ty of its creation, though it may do business 
in another state by its permission.—In re Stan- 
dard Oak Veneer Co., U. S, D. C.. E. D. Tenn., 


173 Fed. 103. 


56.——Personal Property.—Shares of corpor- 
ate stock held “personal property,” and that for 
the purpose of a suit to quiet title their situs 
was the domicile of the corporation.—Hamil v. 
Flowers, Ga., 65 S. E. 961. 

57.——Pledge of Stock.—Contingent interest 
of a pledger of a certificate of stock in the 
hands of the pledgee to indemnify it as surety 
for pledgor, held assignable in equity.—Ball v. 
Peper Cotton Press Co., Mo., 122 S. W. 798. 


58.——Preferred Stockholders. — Preferred 
stockholders held entitled to share with common 
stockholders in all profits distributed after the 
latter have received an amount equal to the 
stipulated dividend on the preferred stock.— 
Sternbergh v. Brock, Pa., 74 Atl. 160. 


59. Ultra Vires.——The defense of ultra 
vires is available only where the contract is 
executory, and not where the corporation has 
received the consideration for the agreement.— 
Vermont Farm Machinery Co. v. De Sota Co- 
Operative Creamery Co., lowa, 122 N. W. 930. 








60. Courts—Definition of Terms.—The court 
is not required to define a term of ordinary 
use when used in its popular sense.—Johnson v. 
W. H. Goolsby Lumber Co., Tex., 121 S. W. 883. 

61. Covenants—Running With Land.—A rail- 
road company’s covenant to construct a station 
in consideration of a conveyance of land to it 
for a right of way held a covenant running 
with the land, and binding on the grantor’s 
successor.—Louisville, H. & St. L. Ry. Co. v. 
Baskett, Ky., 121 S. W. 957. F 

62.——Warranty.—A grantee who has been 
evicted held entitled to sue a remote grantor 
unless he seeks to recover on a warranty in a 
deed by a remote grantor with knowledge of 
the fact that the conveyance was not intended 
to pass title—Snadon y. Salmon, Ky., 121 S. W. 
970. 

63. Criminal Evidence—Good Character.— 
Good character of accused held to be taken in 
connection with the other evidence and given 
such weight as in the opinion of the jury it is 
entitled to.—State v. Hartnett, Del., 74 Atl. 82. 

64.——Statements by Wife of Accused.— 
Statements by the wife of accused to an officer 
made where accused could have heard them 
while he was under arrest in the custody of an- 
other officer, held inadmissible against him as 
admissions.—Hauger vy. United States, U. S. C. 
Cc. of App., Fourth Circuit, 173 Fed. 54. 

65. Criminal Trial—Evidence Illegally Ob- 
tained.—Intoxicating liquors found in defen- 
dant’s dwelling house pursuant to an illegal 
search and seizure held nevertheless admissible 
against him in a prosecution for selling liquor 
without a license.—State vy. Madison, S. D., 122 
N. W. 647. 

66.——Instructions.—The court’s failure to 
give any instruction with reference to one of 
the questions submitted for a special verdict 
was not error in the absence of a request there- 
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for.—Monaghan v. Northwestern Fuel Co., Wis., 
122 N. W. 1066. 

67. Damages—Breach of Contract.—Plaintiff 
who contracted to saw into oak heading, timber 
to be furnished by defendants, held entitled to 
recover on a breach by defendants the profits 
he would have made had they carried out the 
contract.—Hurley & Ross v. Oliver, Ark., 121 S. 
W. 920. 

68. Exemplary.—Exemplary damages are 
recoverable in an action for injury to person- 
alty where malice, fraud, or gross negligence is 
present.—Lord v. Maine Cent. R. Co., Me., 74 Atl. 
117. 

69. Impairment of Earning Capacity.—It 
should not be assumed. in estimating damages 
for personal injuries, that plaintiff will engage 
in no other pursuit than the one in which he 
was engaged at the time of the accident.—Green- 
way v. Taylor County, Iowa, 122 N. W. 943. 

70. Death—Measure of Damages.—The ques- 
tion of pecuniary loss to a father by the death 
of his child, dangerously ill when the wrongful 
act complained of was committed, held a quen- 
tion of conjecture or speculation.—Scherer v. 
Schlaberg, N. D., 122 N. W. 1,000. 

71. Proximate Cause.—The negligent’ fail- 
ure of a telephone company to connect a mes- 
senger dispatched to call a doctor with the doc- 
tor’s telephone held too remote to constitute it 
a proximate cause of an injured person’s death. 
—Evans’ Adm’r v. Cumberland Telephone & 
Telegraph Co., Ky., 121 S. W. 959. 

72. Deeds—lIllegal Consideration.—An agree- 
ment to convey property in satisfaction of an 
embezzlement, in consideration of a promise 
not to prosecute, is illegal—Jourdan v. Burs- 
tow, N. J., 74 Atl. 124. 

73. Contemporary Construction.—Contem- 
porary construction of a contract by acts of the 
parties to be entitled to weight, must appear 
to have been acts of both, with knowledge and 
with a purpose consistent with that to which 
they are sought to be applied.—Sternbergh v. 
Brock, Pa., 74 Atl. 166. 

74. Habendum Clause.—The habendum 
clause in a deed is controlled by the caption and 
granting clause, unless it appears from. the 
language of the whole deed that it was intend- 
ed that the habendum clause should control or 

















limit the right taken under the caption or 
erranting clause.—Hudson’s Heirs v. Hudson’s 
Adm’r, Ky., 121 S. W. 973. 

75.—_——Undue_ Influence.—A deed obtained 


through the exercise of the gruntee’s influence 
over the grantor, by virtue of his position, will 
be set aside, though no actual fraud is shown.— 
Bellamy v. Andrews, N. C., 65 S. E. 963. 

76. Diworce—Desertion.—To entitle a wife to 
divorce for constructive desertion, in that she 
was compelled to leave her husband because of 
his conduct, his conduct must be the degree of 
crueliy necessary to support ea decree a mensa 
et thoro.—Thomas v. Thomas, N. J., 74 Atl. 
125. 

77. Dower—Assignability of Inchoate Dower. 
—A wife’s inchoate dower interest, though not 
a lien, estate, or interest in land, possesses 
many incidents of property, and is extinguish- 
able at her instance in favor of her husband, 
or his assignee or trustees in bankruptcy.—In 
re Acretelli, U. S D. C., S. D. N. Y., 173 Fed. 
i21. 

78.——-Inchoate.—A widow. until dower is as- 
Signed, has no legal estate in her late hus- 





band’s lands that can be vested by her deed as 
against the heir at law.—Fuchs v. Christie, N. 
J., 74 Ath. 129. 

79. Easements—Appurtenant.—An easement 
will not be held to be in gross if it can fairly 
be held to be appurtenant.—D. M. Goodwillie 
Co. v. Commonwealth Electric Co., Ill., 89 N. E. 
272. 

80. How Created.—Easements may be crea- 
ted by covenants or agreements as well as by 
grant.—D. M. Gocdwillie Co. v. Commonwealth 
Electric Co., Ill., 89 N. E. 272. 

81. Election of Remedies—Condemnation Pro- 
ceedings.—The attempt of a landowner to de- 
feat condemnation proceedings was not such an 
election of remedies as would prevent him from 
litigating on appeal the amount of damages.— 
Beckman v. Lincoln & N. W. R. Co., Neb., 122 
N. W. 994. 

82. Emi t D i Ni ity of Payment 
Before Taking.—A landowner may enjoin a road 
overseer from entering his premises to prepare 
a highway thereon until the damages from the 
appropriation have been paid.—Johnson v. Pe- 
terson, Neb., 122 N. W. 683. 

83. Equity—Legal Rights in Real Estate.— 
Equity has jurisdiction to enforce a legal right 
in real estate, if the right exists and plaintiff 
has no adequate remedy at law or the threat- 
ened damage is irreparable.—Kiernan vy. Jersey 
City, N. J., 74 Atl. 139. 

84. KEatoppel—Changing Ground in Case.— 
Where a party gives a reason for his conduct 
touching anything involving any controversy, 
he is estopped, after litigation is begun, from 
changing his ground, and putting his conduct 
on another and different ground.—Snyder v. 
Supreme Ruler of Fraternal Mystic Circle, Tenn., 
122 S&S W. 981. j 

85. Failure to Assert Claim.—Failure of 
contingent remaindermen to claim any interest 
in the property in controversy prior to the vest- 
ing of their remainders held insufficient to estop 
them to subsequently recever the land.—West- 
cott v. Meeker, Iowa, 122 N. W. 964. 

86, Fraud.—One who has recovered dam- 
ages for fraud, in inducing him to become liable 
on a note, is estopped to defeat a subsequent 
collection of the note.—Loy vy. Alston, U. S. C. 
Cc. of App., Eighth Circuit, 172 Fed. 90. 

87. Evidence—Ancient Document.—A sheriff's 
deed more than 30 years old, reciting a sale 
under a certain execution, held conclusive evi- 
dence of the issuance of the execution as recited. 
—Gillean v. Witherspoon, Tex., 121 S. W. 909. 

88.——Judicial Notice.—The court will take 
judicial cognizance of an attachment without 
formal introduction of the papers in evidence.— 
Johnson v. W. H. Goolsby Lumber Co., Tex., 
121 S. W. 883. 

89. Parol Evidence.--Parol evidence is ad- 
missible to show the purpose for which a note 
was executed, where sued on by the payee.— 
Davis v. Sterns, Neb., 122 N. W. 672. 

90. Relevancy.—A sale consummated on 
terms embodied in an offer to sell is evidence 
of the true value of the property at that time. 
—Belka v. Allen, Vt., 74 Atl. 91. 

91. Res Gestae.—The declarations of a rail- 
road claim agent, made to an injured servant 
with a view of obtaining a settlement of his 
claim, held admissible as a part of the res gestae. 
—Vaillancourt v. Grand Trunk Ry. Co. of Can- 
ada, Vt., 74 Atl. 99. 


92. Executors and Administrators—Distribu- 
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tion.—After a final decree of distribution, a dis- 
tributee can maintain an action against the 
administrator and his bondsmen for the amount 
assigned by such decree.—Sjoli v. Hogenson, N. 
D., 122 N. W. 1008. 


93. Right to Appointment.—One having no 
interest in the estate is not entitled to petition 
for the appointment of an administrator.—Diem 
v. Drogmiller, Mich., 122 N. W. 637. 


94. Exemptions—Personal Privilege.—A right 
of exemption is a personal privilege, and may 
be waived by the debtor.—Parketon y. Pugsley, 
Mo., 121 S. W. 789. 


95. Explosives—Dynamite.—Leaving a box of 
dynamite caps in a barn sold by defendant to 
plaintiff, which caps were subsequently found 
by children playing about the barn, whereby 
plaintiff’s son was injured, held not in itselfa 
negligent act.—Finkbeiner vy. Solomon, Pa., 74 
Atl. 170. 


96. False Imprisonment—Damages.—Where a 
girl 16 years old was unlawfully detained by a 
charitable institution for the reformation of 
women and girls for seven years against her 
will, without the knowledge of her relatives, a 
recovery of $2,500 was not excessive.—Gallon v. 
House of Good Shepherd, Mich., 122 N. W. 631. 





97. False Pretenses—Evidence.—To sustain an 
indictment against a sheriff for presenting a 
fraudulent claim for the board of prisoners, 
evidence of the falsity of any one of the items 
is sufficient—State y. Hartnett, Del., 74 Atl. 
82. 

98. Federal Courts—Administrator, Suit by.— 
A federal court held not to have jurisdiction of 
a suit by the principal administrator of an es- 
tate in another state to establish his right to 
funds in possession of a local probate court, 
which alone under the laws of the state had 
jurisdiction to determine such rights.—Watkins 
v. Eaton, U. S. C. C., N. D. N. Y., 173 Fed. 133. 


99. Fire Insurance—Knowlecge of Agent.— 
An insurance company held not charged with 
knowledge of a soliciting agent, so as to estop 
it from setting up as a defense a breach of 
condition in the policy; Code, see. 1750 not being 
a»plicable.—Scrivner v. Anchor Fire Ins. Co., 
Iowa, 122 N. W. 942. 

100. Fraud—Opinion.—A representation, though 
false and fraudulent, is not actionable unless 
it be of a past or present fact, and not a mere 
expression of opinion.—Belka vy. Allen, Vt., «74 
Atl. 91. 


101. Purchase of Corporate Stock.—Fraud- 
ulent representations, made to induce persons 
to buy stock from a corporation, do not give a 
right of action for damages to one who pur- 
chased stock of the corporation from another 
stockholder, although he was induced to make 
the purchase by such representations.—Cheney 
v. Dickinson,, U. S. C. C. of App., Seventh Cir- 
cuit, 172 Fed. 109. 

102. Frauds, Statute of—Promoter’s Agree- 
ment.—A promoter’s agreement to furnish plain- 
tiff sufficient cash out of the purchase price of 
certain timber“lands to be conveyed to a cor- 
poration to enable plaintiff to pay off liens there- 
on held an original undertaking, not within the 
statute of frauds.—Maxey y. Rideout, U. S. C.C., 
E. D. Wis., 173 Fed. 172. 

103. Gaming—Gambling Transactions — To 
make a transaction in stocks a gambling trans- 
action, it must appear that neither party in- 
tended an actual purchase or sale, but that both 








had the intention of settling on the differences, 
only.—Pelouze v. Slaughter, Ill., 89 N. E. 259. 


104. Guardian and Ward—Sale of Ward's 


Land.—Confirmation of a guardian’s sale of his. 


ward’s land under order of court, in some form, 
is necessary to pass title—Gillean v. Wither- 
spoon, Tex., 121 S. W. 909. 


105. Highways—Prescriptive and Statutory 
Way.—Obstructions in highway or interruptions 
of the use are no more effective than overt 
acts, objections, or declarations by the land- 
owner.—Pitser v. McCreery, Ind., 89 N. E. 317. 


106. Husband and Wife—<Action for Separate 
Maintenance.—In an action for separate mainte- 
nance, where the marriage ceremony is admit- 
ted, but only its legality questioned, the court 
may make the wife an allowance for temporary 
alimony.—Reifschneider v. Reifschneider, IIL, 
89 N. E. 255. 

107..——Alienation of Affections.—In an action 
by a wife for alienation of her husband’s af- 
fections, plaintiff may testify to declarations 
by her husband as to offers to him by defen- 
dants to induce him to abandon her.—White 
v. White, Wis., 122 N. W. 1051. 

108. Estoppel.—A married woman cannot 
be estopped to assert her rights in land except 
for fraud, or acts equivalent thereto.—Gillean 
v. Witherspoon, Tex., 121 S. W. 909. 

109. Indictment and Information—Sufficiency, 
Test of.—The test of the sufficiency of an in- 
dictment is whether it sufficiently apprises de- 
fendant of what he must be prepared to meet, 
and is sufficiently explicit to avail on a subse- 
yuent plea of former conviction or acquittal.— 
Haugher v. United States, U. S. Cc. C. of App., 
Fourth Circuit, 173 Fed. 54. 

110. Insane Persons—Appointment of Guar- 
dian.—Under Code, secs. 225, 3202, an indepen- 
dent decree of incompetency held not a pre-re- 
quisite to the appointment of a guardian of the 
property of a non-resident lunatic.—Wallace v. 
Tinney, Iowa, 122 N. W. 136. 

111. Interest—Right to.—Equity will not be 
diligent to find reasens to permit a creditor to 
recover interest where the debtor has attempt- 
ed to pay. and the creditor has by his own con- 
duct lost the right thereto.—Security State 
Bank of Washington v. Waterloo Lodge No. 102, 
A. F. & A. M., Neb., 122 N. W. 992. 

112. Joint Adventures—Implied.—A contract 
establishing a joint adventure need not be ex- 
press, but may be implied from the conduct of 
the parties, and, when once the engagement has 
been made, the parties must act with the utmost 
good faith towards each other.—Jackson _ v. 
Hooper, N. J., 74 Atl. 130. 

113. Judgment—Designation of Amount of 
Costs.—A judgment for costs which leaves 
blank the amount of the costs is valid, and the 
amount of costs may be inserted at any time.— 
In re Brandes’ Estate, Iowa. 122 N. W. 954. 

114.——-Full Faith and Credit.—Under Const. 
U. S., art. 4, sec. 1, full faith and credit clause, 
a Virginia judgment against which the equity 
courts of that state could not relieve as having 
been based upon a gambling transaction must 
be allowed the same effect in North Carolina.— 
Mottu v. Davis, N. C., 65 S. E. 969. 

115. Holding Cag2 Open After Judgment.— 
Held, that am equity court cannot, any more 
than a law court, hold a case open after judg- 
ment for further adjudication on the merits.— 
Ball v. Peper Cotton Press Co., Mo., 121 S. W. 
798. 
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116. Lien of Real Estate.—A judgment is 
not a lien on real estate unless made so by 
statute.—In re Brandes’ Estate. Iowa, 122 N. W. 
954, 


117. Res Judicata.—A decree dismissing a 
bill to quiet title held no bar to a subsequent 
suit to quiet title—kKenealy v. Glos, Ill, 89 N. 
E. 289. 


118.——Res Judicata.—A judgment dismissing 
an action on a contract against a defendant as 
a member of a partnership held not a bar to a 
subsequent action on the same contract against 
him as aneindividual.—Millie Iron Mining Co. v- 
McKinney, U. S. C. C. of App., Sixth Circuit, 172 
Fed. 42 


119. Justices of the Peace—Impeachment.—A 
judgment convicting a justice of the peace of 
oppression in office held an impeachment pro- 
ceeding. in so far as it ousted him from his 
office, and was properly so rendered, without 
the necessity of quo warranto proceedings.-— 
State v. Parks, Tenn., 122 S. W. 977. 


120. Landlerd and Tenant—Indian Allottee.— 
A grantee of an Indian allottee held not es- 
topped to deny the title of certain of his lessors, 
from whom he had accepted a lease during part 
of the period he was in possession, at least 
after the term had expired.—Meeker y. Kaelin, 
U. Ss. C. C., N. D. Wash., 173 Fed. 216. 


121. Libel and Slander—Circulation of Libel.— 
Where a petition alleged the circulation of a 
libel in S. and vicinity, evidence of its circu- 
lation in C. held inadmissible.—O’Neil v. Adams, 
Iowa, 122 N. W. 976. 

122.._—Privilege.—A libelous communication, 
known by the writer to be false and intended to 
prevent plaintiff from going into business for 
himself, held not privileged.—National Cash 
Register Co. v. Salling, U. S. C. C. of App., Ninth 
Circuit, 173 Fed. 22. 

123.——Special Damagés.—Plaintiff could not 
recover for loss of alleged sales of intoxicating 
liquors, resulting from defendant's libelous pub- 
lications, where the sales, if made, would have 
been illegal.—O’Neil v. Adams, lowa, 122 N. W. 
976. 


by 








124. Life Insurance—Construction.—Insurance 
contracts must be liberally construed in favor 
of the insured.—Roseberry v. American Benevo- 
lent Ass’n, Mo., 121 S. W. 785. 

125. Reduction of Damages.—Where defen- 
dant discharged plaintiff as district insurance 
agent, so as to destroy the business plaintiff 
had built up. defendant was not entitled to set 
off what plaintiff had earned by other employ- 
ment after defendant’s breach, against damages 
for future profits—Richey v. Union Cent. Life 
Ins. Co., Wis., 122 N. W. 1030. 


126. Limitation of Actions—Infancy.—Chil- 
dren delaying more than three years. after’ 
reaching their majority to sue their father for 
an accounting for rents of a homestead belong- 
ing to the wife held barred by limitations.— 
Carroll vy. Carroll, Ark., 121 S. W. 947. 

127. Malicious Mischief—Evidence.—In a pros- 
ecution for injuries to the building of another, 
in violation of Shannon’s Code, sec. 6496, subd. 1, 
Possession only need be proved.—Deaderick v. 
State, Tenn., 122 S. W. 975. 

128. Marriage—What Law Governs.—The law 
of the state where a marriage takes place gov- 
erns its legality, rather than that of the resi- 
dence of the parties.—Reifschneider vy. Reif- 
schneider, Ill., 89 N. E. 255. 











129. Master and Servant—Assumed Risk.—An 
employee repairing a bridge assumes all risks 
ordinarily present in such dangerous operations. 
—McPherson v. Great Northern Ry. Co., Wis., 
122 N. W. 1022. 


130. Assumed Risk.—In an action for in- 
juries to an employee while oiling certain ma- 
chinery, evidence showing how others oiled 
the machinery prior to plaintiff’s employment 
was admissible ‘on the issue of contributory 
negligence.—Monaghan v. Northwestern Fuel 
Co., Wis., 122 N. W. 1066. 

1381. Duty of Master.—A master under duty 
to protect a servant engaged in setting up a 
machine need only exercise ordinary care in 
case the injury to the employee could have been 
foreseen by an ordinarily prudent person.—Daw- 
son v. King, Tex., 121 S. W. 977. : 

132. Duty to Inspect Tools.—A _ servant, 
without knowledge of notices requiring inspec- 
tion of tools, held not required to make such 
inspection.—Gulf, C. & S. F. Ry. Co. v. Adams, 
Tex., 121 S. W. 876. 

133.——Employer’s Liability Act.——The em- 
ployer’s liability act held not retroactive.—Win- 
free v. Northern Pac. Ry. Co., U. S. C. C. of App., 
Ninth Circuit, 173 Fed. 65. 

134.——-Look and Listen.—A servant injured 
in a railroad yard while crossing a track be- 
hind certain standing cars held not negligent 
as a matter of law in failing to look and listen 
before attempting to cross.—Toledo, St. L. & W. 
R. Co. v. Bartley, U. S. C. C. of App., Sixth Cir- 
cuit, 172 Fed. 82. 

135.-——Safe Plea to Work.—A servant is not 
bound to look for hidden danger in the place 
given him by his master in which to work.— 
Mason, Hanger & Coleman Co. v. Henry, Ky., 
121 S&S W. 1001. 

136. Mortgages—Deed Absolute in Form.— 
Parol evidence is afimissible to show a deed 
absolute in form was intended to be a mort- 
gage.—Mahaffy v. Faris, Iowa, 122 N. W. 934. 

137. Municipal Corporations—Lien.—Assign- 
ment of a subcontractor’s claim against a con- 
tractor for a municipal improvement did not 
give the assignee a lien on the fund due ‘the 
contractor. until the subcontractor, had ac- 
quired a lien by filing the statutory notice.— 
National Fire Proofing Co. y. Daly, N. J., 74 Atl. 
152. 

138.- -Ordinances.—An ordinance which only 
prescribes a minimum and not a maximum pen- 
alty is void for uncertainty.—Arnett v. Cardwell, 
Ky., 121 S. W. 964. 

139. Negligence—Frightening Animals.—Where 
plaintiff’s horse was frightened and ran away 
by reason of a searchlight thrown upon him 
from defendant's amusement park, the facts 
were sufficient to establish defendant’s negli- 
gence.—Maiss v. Metropolitan Amusement Ass’n, 
Ill, 89 N. E. 268. 

140. New Trial—Newly Discovered Evidence. 
—On an application for a new trial for newly- 
discovered evidence, the affidavit of the new 
witness must be filed, and show that the tes- 
timony will be available on another trial._— 
Gulf, C. & S&S. F. Ry. Co. v. Adams, Tex., 121 8. 
W. &76. 


141. Oath—Statement of Attorney.—A pro- 
fessional statement of an attorney, when re- 
ceived by the court, is equivalent to an oath.— 
In re Winslow’s Will, Iowa, 122 N. W. 971. 

142. Officers—De Facto.—De facto acts of 
binding force may- be performed under pre- 
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sumovtion of law.—State vy. Poulin, Me., 74 Atl. 
119. 
143. Pardon—Restoration to Office.—Undet 


Const., art 3, sec. 6, a Governor’s pardon of a 
justice of the peace, convicted of oppression in 
office, was ineffective to restore the office.—State 
v. Parks, Tenn., 122 S. W. 977. 

144. Parties—Complaint.—Where a complaint 
shows that one of the parties joined as plaintiffs 
had no interest in the controversy, it is demur- 
rable for want of facts.—Thompson v. Turner, 
Ind., 89 N. E. 314. 


145. Partnership—Dissolution. — A _ partne1 
held entitled, after dissolution of firm, to bring 
action against a co-partner for an accounting, 
though the firm debits have not been paid.—Ad- 
ams v. Carmony, Ind., 89 N. E. 327. 

146. Pawnbrokers—Licenses.—Under an or- 
dinance providing for license tax on pawnbrok- 
ers and one upon persons retailing pistols, held, 
that a pawnbroker selling pistols at retail must 
obtain both licenses.—Stevens y. City of Louis- 
ville, Ky., 121 S. W. 977. 

147. Payment—Receipt.—A receipt obtained 
from a distributee through fraud is invalid, 
and open to impeachment.—Sjoli v. Hogenson, 
N. D., 122 N. W. 1008. 

148. Perpetuities—Restriction of Alienation.— 
At common law the limitation by way of exec- 
utory devise to be valid must be so made that 
the estate must vest in possession within a life 
or lives in being, and 21 years and 9 months; 
the period running from the death of the tes- 
tator.—Hays vy. Martz, Ind., 89 N. E. 303. 

149. Ratlroads—Injury to Person on Track.— 
If a person injured by a train could have seen 
the train if he had looked, or could have heard 
it if he had listened, he was negligent in going 

upon the track.—Rowe v. Chicago, M. & St. P. 
R. Co., Iowa, 122 N. W. 92% 





150. Injuries to Persons on Track.—A rail- 
road engineer, on discovering the peril of a 
person on the track, must use every means 


within his power to avoid running him down, 
and this duty continues until the danger of a 
collision is past.—Missouri, K. & T. Ry. Co. of 
Texas v. Mitcham, Tex., 121 S. W. 871. 

151. Religious‘ Societies—Ecclesiastical Tribu- 
nals.—The interpretation put upon its dogmas 
by a church held binding on its members, but 
not on those who are not.—Boyles v. Roberts, 
Mo., 121 S. W. 805. 

152. Removal of Causes Amendment.— 
Where the citizenship of one of the parties at 
the commencement of the action is not specific- 
ally shown by the record on removal of a 
cause, but may reasonably be inferred, an 
amendment of the petition may properly be al- 
lowed to state such fact.—Kyle v. Chicago, R. 
eh Be. Co. U. 6 CC. RD Ae. TIE Fee 
38. 

153. Sales—Advertising.—Acts 1889, p. 117. 
ce. 81, held to require a seller, advertising the 
property bv printed hand hills, to distribute 
them a reasonable time before the sale—J. I. 
Case Threshing Mach. Co. v. Watson, Tenn., 122 
Ss. W. 974. 

154. Auctioneer’s Memorandum of Sale.— 
In an action by a buyer at public sale for dam- 
ages from refusal of the seller to deliver the 
purchase, the written record of sale, so far as it 
related to the purchase in question, was admis- 
sible as a memorandum made by the clerk act- 
ing as agent for both parties.—Kendall vy. Boyer, 











155. Rescission.—Where a seller clearly de- 
clares to a buyer his determination to insist 
on the sufficiency of a machine sold him, and 
refuseS to accept its return in any way, the 
buyer need not, pursuant to the contract, re- 
turn it to the place where received as condition 
precedent to his right to rescind for breach of 
warranty.—J. I. Case Threshing Mach. Co. v. 
Johnson, Wis., 122 N. W. 1037. 

156. Street Railroads—Protection of Passen- 
gers.—A carrier must exercise a very high de- 
gree of care to protect its passengers from 
misconduct, assaults, or injury by its servants. 
—Missouri, K. & T. Ry Co. of Texas v. Gerren, 
Tex., 121 S. W. 905. 


157. Taxation—Injunction.-—That an officer is 
proceeding to collect a tax by an unconstitu- 
tional method or without legislative authority 
is not sufficient to give a court of equity juris- 
diction to grant an injunction, where complain- 
ant has an adequate remedy at law.—Pullman 
— v. Tamble, U. 8S. C. C., N. D. Tenn., 173 Fed. 
158. Telegraphs and Telephones—Contracts.— 
A stipulation in a contract for the transmission 
of a telegram from a sister state to a point in 
North Carolina will not be recognized by the 
courts of North Carolina because contrary to 
the public policy of the state, though it is valid 
in the sister state.—Williamson vy. Postal Tele- 
gravh Co., N. C., 65 S. E. 974. 

159. Trespass—Title.—In a prosecution for 
malicious mischief, in violation of Shannon’s 
Code, sec. 6496, it was no defense that defen- 
dant’s employers had a better title to the land 
in question than pvrosecutor.—Deaderick v. State, 
Tenn., 122 S. W. 975. 

160. Trial—Direction of Verdict—Where the 
evidence is such that no verdict for plaintiff 
ean be returned except one based upon conjec- 
ture, held proper to direct a verdict for defen- 


dant.—Scherer vy. Schlaberg, N. D., 122 N. W. 
1000. 
161. Trusts—Concealed Property.— Persons 


who received from another and concealed prop- 
erty with knowledge of a claim that it was ob- 
tained by fraud, on an accounting therefor as 
trustees, held not entitled to a deduction on 
account of salaries agreed to be paid them for 
their services in caring for the property.— 
United States v. Carter. U. S. C. C. of App., Sev- 
enth Circuit, 172 Fed. 1. 

162. Validity of Oral Trusts.—A parol 
agreement of the grantee in a conveyance of 
land to hold it for the use and in trust for the 
one furnishing the consideration is valid and 





not within the statute of frauds.—Smith v. 
Smith, Ky., 121 S. W. 1002. 
163. Vendor and Purchaser—Assignment of 


Contract.—A contract for the sale of land vested 
in the purchaser rights which he could trans- 
fer to another.—Durham vy. Breathwit, Tex., 121 





Ss. W. 890. 

164. Defective Title.—A purchaser, who has 
received a conveyance with warranty and has 
been put in possession, cannot resist payment 


because of a defective title. unless vendor is 
insolvent, or a non-resident, or has practiced 
actual fraud.—Atkinson v. Hager, Ky., 121 S. 
W. 955. 

165. Waters and Water Courses—Right of 
Flowage.—A right of flowage of upper riparian 
lands can be obtained by uninterrupted adverse 
Jones, Neb., 122 


nossession and user.-—Gross y. 
N. W. 681. 
166. Upper Proprietor, Use by.—In deter- 





mining whether the use of a stream, by an up- 
per proprietor is reasonable, the size and char- 
acter of the stream and the use to which it Is 
subservient are pertinent.—Lawrie y. Sigsby, 
Vt., 74 Atl. 94. 

167. Wills—Construction.—Equity will not 
entertain a suit to construe a will brought by 
persons who have no interest therein.—Garrard 
v. Kendall. Ky., 121 S. W. 997. 

168.——Mental Capacity.—It requires’ less 
mental capacity to make a will than to make a 
contract or a deed, or to transact business gen- 
erally.—In re Winslow’s Will, Iowa, 122 N. W. 
971. 





lowa, 122 N. W. 941. 








